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Prelimnary
Leave granted in all SLPs.

A Coram of 11 Judges, not a comon feature in the
Supreme Court of India, sat to hear and decide T.M A Pai
Foundation v. State of Karnataka (2002) 8 SCC 481
(hereinafter 'Pai Foundation’, for short). It was expected that
the authoritative pronouncenment by a Bench of such strength on
the issues arising before it would draw a final curtain on those
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controversies. The subsequent events tell a different story. A

| ear ned acadeni ci an observes that the 11-Judge Bench deci sion

in Pai Foundation is a partial response to sone of the
chal | enges posed by the inpact of Liberalisation, Privatisation
and d obalisation (LPG; but the question whether that is a
satisfactory response, is indeed debatable. It was further

poi nted out that 'the decision raises nore questions than it has
answered’ (see : Annual Survey of Indian Law, 2002 at p.251
254). The Survey goes on to observe "the principles laid down
by the majority in Pai Foundation are so broadly fornul ated

that they provide sufficient | eeway to subsequent courts in
appl yi ng those principles while the lack of clarity in the judgnent
allows judicial creativity \005" (ibid at p.256).

The prophecy has come true and while the ink on the
opi nions in Pai Foundation was yet to dry, the H gh Courts
were flooded with wit petitions, calling for settlenents of
several issues which were not yet resolved or which propped on
floor, post Pai Foundation. A nunber of Special Leave
Petitions against interimorders passed by Hi gh Courts and a few
wit petitions cane to be filed directly in this Court. A
Constitution Bench sat to interpret the 11-Judge Bench deci sion
in Pai Foundation which it did vide its judgnent dated
14. 8. 2003 (reported as - Islam c Acadeny of Education &
Anr. v. State of Karnataka & Ors., (2003) 6 SCC 697;
"I'slam ¢ Acadeny" for short). The 11 | earned Judges
constituting the Bench in Pai Foundation delivered five
opi ni ons. The majority opinion on behal f of 6 Judges was
delivered by B.N. Kirpal, CJ. Khare, J (as H s Lordship then was)
delivered a separate but concurring opinion, supporting the
majority. Quadri, J, Ruma Pal, J and Variava, J (for hinmself and
Bhan, J) delivered three separate opinions partly dissenting from
the mgjority. |Islanmc Acadeny too handed over two opi nions.
The majority opinion for 4 |earned Judges has been delivered by
V.N. Khare, CJ. S.B. Sinha, J, has delivered a separate opinion.
The events follow ng I'slanm c Acadeny judgnment show
that sonme of the mmin questions have remai ned unsettled even
after the exercise undertaken by the Constitution Bench in
I slamic Acadeny in clarification of the 11-Judge Bench
decision in Pai Foundation. A few of those unsettled questions
as al so sone aspects of clarification are before us calling for
settlenment by this Bench of 7 Judges whi ch-we hopeful |y propose
to do.

Pai Foundation and |slam c Acadeny have set out the
factual backdrop of the issues leading to the formulation of 11-
Judge and 5-Judge Benches respectively. For details thereof a
reference may be nmade to the reported decisions. A brief
summary of the past events, highlighting the issues as they have
travelled in search of resolution woul d be apposite.
Il

BACKDROP

Educati on used to be charity or philanthropy in good old
times. Gadually it becane an 'occupation’. Sone of the
Judicial dicta go on to hold it as an 'industry’. Wether, to

receive education, is a fundamental right or not has been

debated for quite some tinme. But it is settled that establishing
and admi ni stering of an educational institution for inmparting
know edge to the students is an occupation, protected by Article
19(1)(g) and additionally by Article 26(a), if there is no el enent
of profit generation. As of now, inparting education has cone
to be a neans of livelihood for sone professionals and a nission
inlife for some altruists.
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Educati on has since |long been a matter of litigation. Law
reports are replete with rulings touching and centering around
education in its several aspects. Until Pai Foundation, there
were four oft quoted | eading cases holding the field of education
They were Unni Krishnan v. State of Andhra Pradesh (1993)

1 SCC 645, St. Stephen’s College v. University of Delh
(1992)1 SCC 558, Ahnedabad St. Xavier's Coll ege Society

v. State of Qujarat (1974)1 SCC 717 and In Re: Kerala
Education Bill, 1957, (1958) SCR 995. For conveni ence sake,
these cases will be referred to as Unni Krishnan, St
Stephen’s, St. Xavier’'s and Keral a Education Bil
respectively. Al these cases anbngst others canme up for the
consi deration of this Court in Pai Foundation

Correctness of the decision in St. Stephen's was doubted
during the course of hearing of Wit Petition No. 350 of 1993
filed by Islam c Academny: As St. Stephen’'s is a
pronouncenent of 5-Judge Bench, the matter was directed to
be pl aced before 7-Judge Bench

An_event of constitutional significance which had already
happened, was taken note of by the Constitution Bench
"Education" was a State Subject in view of the following Entry 11
placed in List Il _~ State List:-

"11. Education including universities,
subj ect to the provisions of entries 63,
64, 65 and 66 of List | and entry 25 of
List II1."

By the Constitution (42nd Anendnent) Act 1976, the
abovesaid Entry was directed to be deleted and i nstead Entry 25
in List Il V026 Concurrent List, was directed to be suitably anended
so as to read as under: -

"25. Education, including technica
education, nedical education and

uni versities, subject to the provisions of
entries 63, 64, 65 and 66 of List I|;
vocational and technical training of

| abour. "

The 7-Judge Bench felt that the matter called for hearing
by a 11-Judge Bench. The 11-Judge Bench felt that it was not
bound by the rati o propounded in Keral a Education Bill and
St. Xavier’'s and was free to hear the case in w der perspective
so as to discern the true scope and interpretation of Article 30(1)
of the Constitution and make an authoritative pronouncenent.

El even Questions and Five Heads of |ssues in Pa
Foundati on

In Pai Foundation, 11 questions were franmed for being
answered. Detailed subm ssions were made centering around
the 11 questions. The Court dealt with the questions by
classifying the discussion under the follow ng five heads:

1. Is there a fundanental right to set up educationa
institutions and if so, under which provision?

2. Does Unni Krishnan require reconsideration?

3. In case of private institutions, can there be governnent

regul ations and, if so, to what extent?
4. In order to determ ne the existence of a religious or
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linguistic mnority inrelation to Article 30, what is to be
the unit _ the State or the country as a whol e?

5. To what extent can the rights of aided private mnority
institutions to adm nister be regul at ed?

Havi ng dealt with each of the abovesai d heads, the Court
through the majority opinion expressed by B.N. Kirpal, CJ,
recorded answers to the 11 questions as they were franmed and
posed for resolution. The questions and the answers as given by
the mapjority are set out hereunder

"Q1. \What is the nmeaning and content of the expression
"mnorities" in Article 30 of the Constitution of India?

A. Linguistic and religious mnorities are covered by the
expression "mnority"” under Article 30 of the Constitution. Since
reorgani zati on of the States in India has been on linguistic lines,
therefore, for the purpose of determning the mnority, the unit
will be the State and not the whole of India. Thus, religious and
I i nguistic mnorities, who have been put on a par in Article 30,
have to be considered Statew se

Q2. What is meant by the expression "religion" in Article
30(1)? Can the foll owers of a sect or denom nation of a
particular religion claimprotection under Article 30(1) on the
basis that they constitute a mnority in the State, even though
the followers of that religion are inmgjority in that State?

A Thi s question need not be answered by this Bench; it will be
dealt with by a regular Bench

Q3 (a) Wiat are the indicia for treating an educationa
institution as a minority educational institution? Wuld an
institution be regarded as a mnority educational institution
because it was established by a person(s) belonging to a
religious or linguistic mnority or-its being adm nistered by a
person(s) belonging to a religious or linguistic mnority?

A.  This question need not be answered by this Bench; it wll be
dealt with by a regul ar Bench

Q 3(b) To what extent can professional education be treated as
a matter comng under minorities’ rights under Article 307?

A Article 30(1) gives religious and linguistic mnorities the right
to establish and adm ni ster educational institutions of their
choice. The use of the words "of their choice" indicates that

even professional educational institutions would be covered by
Article 30.

Q4. \Whether the adm ssion of students to minority educationa
institution, whether aided or unaided, can be regul ated by the
State Governnent or by the university to which the institution is
affiliated?

A.  Admi ssion of students to unaided nminority educationa
institutions viz. schools and undergraduate col |l eges where the
scope for merit-based selection is practically nil, cannot be
regul ated by the State or university concerned, except for
providing the qualifications and m ni mum conditions of eligibility
in the interest of acadeni c standards.

[ enphasi s by us]

The right to adnmit students being an essential facet of the
right to adm ni ster educational institutions of their choice, as
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contenpl ated under Article 30 of the Constitution, the State
CGovernment or the university may not be entitled to interfere

with that right, so long as the adnission to the unaided
educational institutions is on a transparent basis and the nerit is
adequately taken care of. The right to administer, not being

absol ute, there could be regul atory neasures for ensuring
educational standards and mai ntai ni ng excellence thereof, and it

is more so in the matter of adm ssions to professiona

institutions.

[ enphasi s by us]

A mnority institution does not cease to be so, the nonent
grant-in-aid is received by the institution. An aided mnority
educational institution, therefore, would be entitled to have the
ri ght of admi ssion of students belonging to the minority group
and at the sanme time, would be required to admit a reasonable
extent of non-mnority students, so that the rights under Article
30(1) are not substantially inpaired and further the citizens’
rights under Article 29(2) are not infringed. What would be a
reasonabl e extent, would vary fromthe types of institution, the
courses of education for which adnission is being sought and
other factors |ike educational needs. The State Government
concerned has to notify the percentage of the non-mnority
students to be adnmitted in the light of the above observati ons.
observance of inter se nerit anobngst the applicants bel onging
to the minority group could be ensured. I n the case of aided
prof essional institutions, it can also be stipulated that passing of
the common entrance test held by the State agency is necessary
to seek admi ssion. As regards non-mnority students who are
eligible to seek adm ssion for the renmmi ning seats, adn ssion
should nornmally be on the basis of the comron entrance test
hel d by the State agency followed by counselling wherever it
exi sts.

Q 5(a) Whether the minorities rights to establish and
adm ni ster educational institutions of their choice /will include the
procedure and nethod of adnission and sel ection of 'students?

A Amnority institution may have its own procedure and

met hod of adm ssion as well as selection of students, but such a
procedure nust be fair and transparent, and the selection of
students in professional and higher education colleges should be
on the basis of nmerit. The procedure adopted or sel ection made
shoul d not be tantamount to mml-administration. Even an

unai ded mnority institution ought not to ignore the merit of the
students for adm ssion, while exercising its right to adm't
students to the colleges aforesaid, as in that event, the
institution will fail to achi eve excellence.

Q 5(b) Whether the mnority institutions’ right of adm ssion of

students and to | ay down procedure and nethod of adm ssion, if
any, would be affected in any way by the receipt of State aid?

A, Wiile giving aid to professional institutions, it would be

perm ssible for the authority giving aid to prescribe bye __ rules
or regul ations, the conditions on the basis of which adm ssion
will be granted to different aided colleges by virtue of nmerit,

coupled with the reservation policy of the State qua non-ninority
students. The merit may be determined either through a

comon entrance test conducted by the university or the
CGovernment concerned foll owed by counselling, or on the basis




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

50

of an entrance test conducted by the individual institutions \026 the
nethod to be followed is for the university or the Governnent to
decide. The authority nay al so devi se other nmeans to ensure

that admission is granted to an ai ded professional institution on

the basis of nerit. |In the case of such institutions, it will be
perm ssi ble for the Governnent or the university to provide that

consi deration should be shown to the weaker sections of the

soci ety.

Q 5(c) Whether the statutory provisions which regulate the

facets of administration |like control over educational agencies,
control over governing bodies, conditions of affiliation including
recogni tion/withdrawal thereof, and appointnent of staff,

enpl oyees, teachers and principals including their service
conditions and regul ation of fees, etc. would interfere with the
ri ght of administration of mnorities?

A So far as the statutory provisions regulating the facets of
adm ni stration are concerned, in case of an unaided mnority
educational institution, the regul atory nmeasure of control should
be m ni mal _and the conditions of recognition as well as the
conditions of affiliation to a university or board have to be
conplied with, but inthe matter of day-to-day managerent, |ike
the appoi ntnent of staff, teaching and non-teachi ng, and

adm ni strative control ‘over them the managenent shoul d have

the freedom and there should not be any external controlling
agency. However, a rational procedure for the selection of
teaching staff and for taking disciplinary action has to be evol ved
by the managenent itself.

For redressing the grievances of enpl oyees of aided and
unai ded institutions who are subjected to punishnment  or
term nation fromservice, a mechanismw || have to be evol ved
and in our opinion, appropriate tribunals could be constituted,
and till then, such tribunals could be presided over by a judicia
of ficer of the rank of District Judge.

The State or other controlling authorities, however, can
al ways prescribe the minimum qualification, experience and
ot her conditions bearing on the merit of an individual for being
appoi nted as a teacher or a principal of any educationa
institution.

Regul ati ons can be framed governi ng service conditions for
teaching and other staff for whomaid is provided by the State,
without interfering with the overall administrative control of 'the
management over the staff.

Fees to be charged by unaided institutions cannot be
regul ated but no institution should charge capitation fee.

Q 6(a) Wiere can a minority institution be operationally

| ocated? Where a religious or linguistic mnority in State A
establ i shes an educational institution in the said State, can such
educational institution grant preferential adm ssion/reservations
and other benefits to nenbers of the religious/linguistic group
fromother States where they are non-mnorities?

A Thi s question need not be answered by this Bench; it will be
dealt with by a regul ar Bench

Q 6. (b) Whet her it would be correct to say that only the
nmenbers of that mnority residing in State A will be treated as
the menbers of the minority vis-‘-vis such institution?
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A.  This question need not be answered by this Bench; it will be
dealt with by a regular Bench

Q7. \hether the nmenber of a linguistic non-mnority in one
State can establish a trust/society in another State and claim
mnority status in that State?

A.  This question need not be answered by this Bench; it will be
dealt with by a regul ar Bench

Q 8. Whether the ratio laid down by this Court in St. Stephen's
case (St. Stephen’s College v. University of Delhi, (1992) 1
SCC 558) is correct? If no, what order?

A. The basic ratio laid down by this Court in St. Stephen’s
Col I ege case (supra) is correct, as indicated in this judgment.
However, rigid percentage cannot be stipulated. It has to be |eft
to authorities to prescribe a reasonabl e percentage having

regard to the type of institution, population and educationa
needs of ‘m-norities.

Q 9. Wether the decision of this Court in Unni Krishnan, J.P
v. State of A P., (1993) 1 SCC 645 (except where it hol ds that
primary education is a fundanental right) and the schene

franed thereunder require reconsideration/nodification and if
yes, what?

A The schenme franed by this Court in Unni Krishnan case

(supra) and the direction to inpose the sane, except where it

hol ds that primary education is a fundanental right, is
unconstitutional. However, the principle that there should not be
capitation fee or profiteering is correct. Reasonable surplus to
neet cost of expansi on and augnentation of facilities does not,
however, anount to profiteering.

Q 10. Whether the non-mnorities have the right to establish
and admi ni ster educational institution under Articles 21 and
29(1) read with Articles 14 and 15(1), in the sane nanner and
to the sane extent as minority institutions?

and

Q 11. Wiat is the neaning of the expressions "education" and
"educational institutions" in various provisions of the
Constitution? 1s the right to establish and admi nister
educational institutions guaranteed under the Constitution?

A The expression "education" in the articles of the Constitution
means and includes education at all levels fromthe primary
school level up to the postgraduate level. It includes

prof essi onal educati on. The expression "educational institutions"
neans institutions that inmpart education, where "education" is
as under st ood herei nabove.

The right to establish and adm ni ster educati ona
institutions is guaranteed under the Constitution to all citizens
under Articles 19(1)(g) and 26, and to minorities specifically
under Article 30.

Al citizens have a right to establish and adni ni ster
educational institutions under Articles 19(1)(g) and 26, but this
right is subject to the provisions of Articles 19(6) and 26(a).
However, minority institutions will have a right to admt students
bel onging to the mnority group, in the manner as discussed in
this judgment."
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The majority led by Kirpal, CJ, in Pai Foundation did say
that the expression "mnorities" in Article 30 of the Constitution
of India, whether linguistic or religious, has to be determ ned by
treating the State and not the whole of India as unit. Questions
such as: (i) what is religion, (ii) what is the indicia for
determining if an educational institution is a mnority institution
(iii) whether a minority institution can operate extra-territorially
extending its activities into such states where the mnority
establ i shing and administering the institution does not enjoy
mnority status, (iv) the content and contour of mnority by
reference to territories, were not answered in Pai Foundation
and were |left to be determ ned by the regul ar Benches in
i ndi vi dual cases to be heard after the decision in Pa
Foundation. W al so do not propose to involve ourselves by
dealing with these questions except to the extent it may becone
necessary to do so for the purpose of answering the questions
posed before us.

Pai Foundation explained in Islam ¢ Acadeny

Pai Foundation Judgnent was delivered on 31.10.2002.

The Union-of India, various State Governnments and the
Educational Institutions, each understood the majority judgnent
inits owm way. The State Governnents enbarked upon

enacting laws and fram ng the regul ati ons, governing the
educational institutions in consonance with their own
under st andi ng of Pai /Foundation. This led to litigation in
several Courts. Interimorders passed therein by H gh Courts
came to be challenged before this Court. At the hearing, again
the parties through their |earned counsel tried to interpret the
majority decision in Pai Foundation in different ways as it
suited them The parties agreed that there were certain
anonal i es and doubts, calling for clarification. The persons
seeki ng such clarifications were unaided professional educationa
institutions, both minority and non-mnority. The Court

formul ated four questions as arising for consideration in view of
the rival subm ssions made before the Court in Islamc

Acadeny:

"(1) whet her the educational institutions are-entitled to fix their
own fee structure

(2) whet her mnority and non-mnority educational institutions
stand on the same footing and have the sane rights;

(3) whet her private unai ded professional collegesare entitled
to fill in their seats, to the extent of 100%, and if not, to
what extent; and

(4) whet her private unai ded professional colleges are entitled
to admt students by evolving their own method of

admi ssion.”

We could attenpt at fornmulating the gist of the answers
given by the Constitution Bench of the Court as under

(1) Each mnority institution is entitled to have.its own fee
structure subject to the condition that there can be no

profiteering and capitation fees cannot be charged. A provision

for reasonabl e surplus can be nmade to enabl e future expansion

The relevant factors which would go into determ ning the
reasonability of a fee structure, in the opinion of majority, are

(i) the infrastructure and facilities available, (ii) the investnents
made, (iii) salaries paid to the teachers and staff, (iv) future

pl ans for expansion and betternent of the institution etc.

S.B. Sinha, J, defined what is 'capitation’ and ’'profiteering
and al so said that reasonable surplus should ordinarily vary from
6 per cent to 15 per cent for utilization in expansion of the
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system and devel opnent of education

(2) In the opinion of the majority, minority institutions stand on
a better footing than non-mnority institutions. Mnority
educational institutions have a guarantee or assurance to

establish and adm ni ster educational institutions of their choice.
State Legislation, primary or del egated, cannot favour non-

mnority institution over mnority institution. The difference

ari ses because of Article 30, the protection whereunder is

available to minority educational institutions only. The majority
opinion called it a "special right" given under Article 30.

In the opinion of 'S.B. Sinha, J, mnority educationa
institutions do not have a higher right in terns of Article 30(1);
the rights of mnorities and non-mnorities are equal. Wuat is
conferred by Article 30(1) of the Constitution is "certain
addi ti onal protection" with the object of bringing the mnorities
on the sane platformas that of non-mnorities, so that the
mnorities are protected by establishing and adm ni stering
educational institutions for the benefit of their own comunity,
whet her based on religion or |anguage.

It is clear that as between minority and non-mnority
educational institutions, the distinction made by Article 30(1) in
the fundanmental rights conferred by Article 19(1)(g) has been
ternmed by the majority as "special right" while in the opinion of
S.B.Sinha, J, it is not a right but an ™additional protection".
What difference it makes, we shall see a little later.

(3)&(4). Questions 3 and 4 have been taken up for

consi deration together. A readi ng of the opinion recorded in

I sl ami ¢ Acadeny shows that paras 58, 59 and 68 of Pai

Foundati on were considered and sought - to be explained. It

was not very clear as to what types of institutions were being
dealt with in the above referred to paragraphs by the majority in
Pai Foundati on. Certainly, distinction was bei ng sought to be
drawn between professional colleges and ot her educationa
institutions (both minority and unai ded). Reference is also found
to have been nade to minority and non-mnority institutions. At
sone places, observations have been nmade regardi ng

institutions divided into groups only by reference to aid, that is
whet her they are aided or unaided educational institutions

wi thout regard to the fact whether they were nminority or non-
mnority institutions. |t appears that there are a few

passages/ sentences wherein it is not clear whichtype of
institutions the majority opinion in Pai Foundati on was

referring to thereat. However, the majority opinion in Islamc
Acadeny has by expl ai ni ng Pai Foundati on hel d as under

(1) In professional institutions, as they are unaided, there will
be full autonony in their adm nistration, but the principle

of merit cannot be sacrificed, as excellence in profession is

in national interest.

(2) Wthout interfering with the autonony of unai ded
institutions, the object of nerit based adni ssions can be
secured by insisting on it as a condition to the grant of
recogni tion and subject to the recognition of merit, the
management can be given certain discretion in admtting

st udent s.

(3) The managenent can have quota for admitting students at
its discretion but subject to satisfying the test of nerit
based adm ssions, which can be achi eved by all ow ng

management to pick up students of their own choice from
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out of those who have passed the common entrance test
conducted by a centralized mechanism Such common
entrance test can be conducted by the State or by an
association of simlarly placed institutions in the State.

(4) The State can provide for reservation in favour of
financially or socially backward sections of the society.

(5) The prescription for percentage of seats, that is all otnent
of different quotas such as nanagement seats, State’'s

guota, appropriated by the State for allotment to reserved
categories etc., has to be done by the State in accordance
with the "l ocal needs" and the interests/needs of that
mnority community in the State, both deserving

par anount consi deration. The exact concept of "loca

needs" is not clarified. The plea that each mnority unai ded
educational institution can hold its own adm ssion test was
expressly overrul ed. The principal consideration which
prevailed with the magjority in Islanic Acadeny for

hol di ng in favour of commpn entrance test was to avoid

great hardship and incurring of huge cost by the hapless
students in appearing for individual tests of various
col | eges.

The majority /opi nion carved out ‘an exception in favour of
those minority educational professional institutions which were
establ i shed and were having their own adni ssion procedure for
at least 25 years fromthe requirement of joining any conmon
entrance test, and such-institutions were permtted to have their
own admi ssion procedure. . The State Gover nnments were
directed to appoint a pernmanent Committee to ensure that the
tests conducted by the association of colleges is fair and
transparent.

S.B. Sinha, J, in his separate opinion, agreed with the
majority that the nerit and nerit ‘al one should be the basis of
sel ection for the candidates. He also agreed that one single
standard for all the institutions was necessary to achieve the
obj ect of selection being made on merit by maintaining
uniformty of standard, which could not be left to any individua
institution in the matter of professional courses of study.
However, the nerit criterion in the opinion of Sinha, J, was
required to be associated with the |Ievel of education. To quote
his words: "the merit criterion would have to bejudged like a
pyram d. At the kindergarten, primary, secondary |evels,
mnorities may have 100% quota. At this level the merit nmay
not have much relevance at all but at the |evel of higher
education and in particular, professional education and
post graduat e-| evel education, nerit indisputably should be a
rel evant criterion. At the postgraduation |level, where there nmay
be a few seats, the minority institutions nmay not have nuch say
inthe mtter. Services of doctors, engineers and other
professionals comng out fromthe institutions of professional
excel | ence must be made available to the entire country and not
to any particular class or group of people. Al citizens including
the minorities have also a fundanmental duty in this behal f."

Before we part with the task of sunming up the answers

given to the four questions in Islamc Academnmy, we would |ike
to nake a few observations of ours in this regard. First, the
nmaj ority opinion spread over 30 printed pages, and the nminority
opi nion spread over 60 printed pages, both though illum nating
and instructive, have nonethel ess not sumed up or pointedly
answered the questions. W have endeavoured to cull out and
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sunmari ze the answers, noted above, as best and as briefly as

we could fromthe two opinions. W would, therefore, hasten to
add that in order to fully appreciate the ratio of the two opinions,
they have to be read in detail and our attenpt at finding out and
placing in a few chosen words the rati o deci dendi of the two
separately recorded opinions, is subject to this limtation
However, we shall nake a reference to rel evant passages from

the two opinions as and when it beconmes necessary. A point of
significance which we would like to briefly note here itself, a
detail ed di scussion being relegated to a later part of this
judgrment, is that the opinion of S.B. Sinha, J, has exam ned in
detail, the scope of protection conferred on mnority institutions
by reference to their right to seek recognition or affiliation, an
aspect of wider significance which does not seemto have

received consideration with that enphasis either in Pa

Foundation or in the majority opinion in Islamc Acadeny.

We shall revert tothis aspect a little later.

11

| ssues herein

A Few Prelininary observations

Bef ore we enbark upon dealing with the issues posed

before us for resolution, we would like to make a few prelimnary
observations as a preface to our judgment inasnmuch as that

woul d outline the scope of the controversy with which we are
actually dealing here. At the very outset, we nay state that our
task is not to pronounce our own independent -opinion on the
several issues which arose for consideration iin Pai Foundation
Even if we are inclined to disagree with any of the findings
amounting to declaration of [aw by the mgjority in Pa
Foundati on, we cannot; that being a pronouncenent by 11-

Judge Bench, we are bound by it. W cannot express a dissent

or di sagreenment howsoever we nmay be inclined to do so on any

of the issues. The real task before us is to cull out the ratio
deci dendi of Pai Foundation and to examine if the explanation
or clarification given in Islamc Acadeny runs counter to Pa
Foundation and if so, to what extent. |If we find anything said
or held in Islanm c Acadeny in conflict with Pai Foundation

we shall say so as being a departure fromthe law | aid down by
Pai Foundati on and on the principle of binding efficacy of
precedents, over-rule to that extent the opinion of the
Constitution Bench in Islamc Acadeny.

It is pertinent to note, vide paras 2, 3 and 35 of Islamc
Acadeny, that nost of the petitioners/applicants therein were
unai ded prof essional educational institutions (both mnority and
non-mnority). The purpose of constituting the Constitution
Bench, as noted at the end of para 1, was "so that
doubt s/anomalies, if any, could be clarified." Having answered
the questions, the Constitution Bench treated all interlocutory
applications as regards interimmatters as disposed of (see para
23). Al the main matters (wit petitions, transfer petitions and
speci al |eave petitions) were directed to be placed before the
regul ar Benches for disposal on nerits.

I slami ¢ Acadeny in addition to giving clarifications on
Interlocutory Applications, directed setting up of two comittees
in each State: one conmittee "to give effect to the judgment in
Pai Foundation" and to approve the fee structure or to propose
some ot her fee which can be charged by minority institutions
(vide para 7), and the other conmttee __  to oversee the tests
to be conducted by the association of institutions (vide para 19).

Since the direction nade in |Islanmic Acadeny for
appoi nt nent of the Committees has been vehenently assail ed
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during the course of hearing before us, we would extract from
the judgnent in Islanmc Acadeny the follow ng two passages
wherein, in the words of Khare, CJ, the purpose and the
constitution of the Commttees, the powers conferred on and the

functi ons enjoi ned upon them are given:
"\005..we direct that in order to give effect to
the judgnent in T.MA Pai case the

respective State CGovernnents/concerned
authority shall set up, in each State, a
conmittee headed by a retired H gh Court

Judge who shall be nom nated by the Chief
Justice of that State. The other menber, who
shal | be nomi nated by the Judge, should be a
Chartered Accountant of repute. A
representative of the Medical Council of India
(in short "MJ") or the Al I'ndia Council for
Techni cal Education (in short "AICTE"),
depending on the type of institution, shall also
be a nenber. The Secretary of the State
CGovernment in charge of Medi cal Education or
Techni cal Education, as the case nmay be,

shal |l be a nenber and Secretary of the
Conmittee. The Committee should be free to
nom nat e/ co- opt another independent person

of repute, so that thetotal nunber of

menbers of the Committee shall not exceed
five. Each educational institute nust place
before this Cormittee, well in advance of the
academ c year, its proposed fee structure.
Along with the proposed fee structure al

rel evant documents and books of accounts

nust al so be produced before the Commttee

for their scrutiny. The Conmittee shall then
deci de whether the fees proposed by that
institute are justified and are not profiteering
or charging capitation fee. The Conmttee wll
be at liberty to approve the fee structure or to
propose sone other fee which can be charged

by the institute. The fee fixed by the

Commi ttee shall be binding for a period of
three years, at the end of which period the
institute would be at liberty to apply for
revision. Once fees are fixed by the
Conmittee, the institute cannot charge either
directly or indirectly any other anmount over
and above the anount fixed as fees. If any

ot her anount is charged, under any ot her

head or guise e.g. donations, the sane woul d
amount to charging of capitation fee. The
CGovernment s/ appropriate authorities should
consi der fram ng appropriate regul ations, if
not al ready franed, whereunder if it is found
that an institution is charging capitation fees
or profiteering that institution can be
appropriately penalised and al so face the
prospect of losing its recognition/affiliation
(para 7)

We now direct that the respective State
CGovernments do appoi nt a pernmanent

Committee which will ensure that the tests
conducted by the association of colleges is fair
and transparent. For each State a separate
Committee shall be forned. The Comittee

woul d be headed by a retired Judge of the
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Hi gh Court. The Judge is to be nom nated by
the Chief Justice of that State. The other
nmenber, to be nom nated by the Judge,

woul d be a doctor or an engi neer of eninence
(dependi ng on whether the institution is

medi cal or engineering/technical). The
Secretary of the State in charge of Mdical or
Techni cal Education, as the case may be, shal
al so be a nenber and act as the Secretary of
the Committee. The Conmittee will be free to
nom nat e/ co- opt an i ndependent person of
repute in the field of education as well as one
of the Vice-Chancellors of the University in
that State so that the total nunmber of persons
on the Conmittee do not exceed five. The
Conmittee shall have powers to oversee the
tests to be conducted by the association. This
woul d include the power to call for the
proposed question paper(s), to know the

nanes of the paper-setters and exaniners

and to check the nethod adopted to ensure
papers are not | eaked. The Conmittee shal
supervi se and ensure that the test is
conducted in a fair and transparent manner

The Conmmittee shall have the powers to

permt an institution, which has been

est abl i shed and whi ch has been pernmitted to
adopt its own admi ssion procedure for-the

| ast, at least, 25 years, to adopt its own
adm ssion procedure and if the Conmttee
feels that the needs of such an institute are
genuine, to admt, students of their
conmunity, in excess of the quota allotted to
them by the State Governnent. Before
exenpting any institute or varying in

percent age of quota fixed by the State, the
State CGovernment nust be heard before the
Committee. It is clarified that different
percentage of quota for students to be
adnmitted by the managenent in each mnority

or non-mnority unai ded professiona

col l ege(s) shall be separately fixed on the
basis of their need by the respective State
CGovernments and in case of any dispute as
regards fixation of percentage of quota, it -wll
be open to the nanagenent to approach the
Conmittee. It is also clarified that no
institute, which has not been established and
whi ch has not followed its own adm ssion
procedure for the last, at |east, 25 years, shal
be pernmitted to apply for or be granted
exenption fromadmtting students in the
manner set out herei nabove. (para 19)"

Sinha, J. has not specifically spoken of the Conmittees.
Neverthel ess he nade a reference to these Conmittees in his
opi nion and thus inpliedly recorded his concurrence with the
constitution of these Committees.
Vi de para 20, the Constitution Bench has made it clear
that the setting up of two sets of Conmittees in the States has
been directed in exercise of the power conferred on this Court
by Article 142 of the Constitution and such Comittees "shal
remain in force till appropriate legislation is enacted by
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Parlianment". Although the term’ pernmanent’ has been used, but
it appears to us that these Commttees are intended to be
transitory in nature.

Ref erence for constituting a Bench of a coram hi gher than
Constitution Bench

These matters have been directed to be placed for hearing
bef ore a Bench of seven Judges under Orders of the Chief
Justice of India pursuant to Order dated July 15, 2004 in P. A
I nandar and Ors. v. State of Mharashtra and O's., (2004)
8 SCC 139 and Order dated July 29, 2004 in Pushpagiri
Medi cal Society v. State of Kerala and O's., (2004) 8 SCC
135. The aggri eved persons before us are again classifiable in
one class, that is, unaided mnority and non-mnority institutions
i mparting professional education. The issues arising for decision
bef ore us are only three:
(i) the fixation of " quota of
adm ssi ons/students in respect of unaided
prof essi onal institutions;

(ii) the holding of ‘examnations for adm ssions
to such colleges, that is, who will hold the
entrance tests; and

(iii) the fee structure

The questions spelled out by O'ders of Reference

In the light of the two orders of reference, referred to
her ei nabove, we propose to confine our discussion to the
guestions set out hereunder which, according to us, arise for
deci si on: -

(1) To what extent the State can regulate the
adm ssi ons nmade by unaided (mnority or non-

m nority) educational institutions? Can the

State enforce its policy of reservation and/or
appropriate to itself any quota in adm ssions to
such institutions?

(2) Whet her unaided (minority and non-m nority)
educational institutions are free to devise their
own admi ssion procedure or whether direction

made in |Islamc Acadeny for compul sorily

hol di ng entrance test by the State or

associ ation of institutions and to choose
therefromthe students entitled to adnission in
such institutions, can be sustained in [light of
the law laid down in Pai Foundation?

(3) Wet her |slam c Acadeny coul d have issued
guidelines in the matter of regulating the fee
payabl e by the students to the educationa
institutions?

(4) Can the adm ssion procedure and fee structure
be regul ated or taken over by the Conmittees

ordered to be constituted by Islamc

Acadeny?
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The issues posed before us are referable to headings 3

and 5 out of 'five headings’ formulated by Kirpal, CJ in Pa
Foundation. So al so speaking by reference to the 11 questions
franed in Pai Foundation, the questions and answers rel evant
for us would be referable to question Nos. 3 (b), 4, 5 (a) (b) (c)
and (9).

IV

Subm ssi ons made

A nunber of |earned counsel addressed the Court at the

time of hearing raising very nmany issues and canvassi ng
different viewpoints of |law referable to those issues. W
propose to place on record, as briefly as we can, the principa
subm ssi ons made confined to the issues arising for decision
bef ore us.

The arguments on behal f- of the petitioners were | ed by
seni or .counsel Shri Harish Sal ve. Extensively reading various
rel evant paragraphs and observations in different opinions in Pa
Foundation, | earned counsel contends that the directions for
setting up permanent committees for regulating adni ssions and
fixing fee structure in unaided nminority and non-mnority
institutions issued in the case of Islam c Academy are contrary
to the ratio of judgment in Pai Foundation. According to
| earned counsel, the directions clearly run counter to all earlier
Constitution Bench decisions of this Court in St. Stephen's,
St. Xavier’'s and Kerala Education Bill.

It is argued that in thejudgnent of the eleven judges in
Pai Foundati on which deals w th several diverse issues of
consi derabl e conpl exity, every observati on has to be understood
inits context. Paragraph 68 in Pai Foundation has wongly
been read as the ratio of the judgenent by the Bench of five
judges in the case of Islanic Acadeny. It is subnmitted that
paragraph 68 in the majority opinion in Pai Foundation has to
be read and understood in the context of the constitutiona
interpretation placed on Articles 29 & 30 of the Constitution
Readi ng thus, the directions for setting up pernanent
comm ttees, for fixing quota and fee structure seriously inpinge
on the constitutional guarantee of autonony to minority
institutions under Article 30 and to unai ded non-mnority
institutions under Article 19(1)(g). It is submtted that taking
over the right to regul ate adm ssion and fee structure of unai ded
professional institutions is not a 'reasonable restriction” within
the nmeaning of Article 19(6) of the Constitution. Suchrestriction
is virtual negation of the constitutional protection of autonony to
mnorities in running educational institutions 'of their choice as
provided in Article 30 of the Constitution

El aborating his | egal propositions, |earned senior counse
Shri Sal ve argued that establishing and runni ng an-educati ona
institution is a guaranteed fundanmental right of ’occupation
under Article 19(1)(g) of the Constitution. Article 19(6) permts
State to make regul ati ons and pl ace reasonabl e restrictions in
public interest upon the rights enjoyed by citizens under Article
19(1)(g) of the Constitution. Any inposition of a system of
sel ection of students for admi ssion woul d be unreasonable if it
deprives the private unaided institutions of the right of rationa
sel ection which it has devised for itself. Subject to the nininmm
qualifications that nmay be prescribed and to some system of
conputing the equival ence between different kinds of
qualifications Iike a commbpn entrance test, it can evolve a
system of selection involving both witten and oral tests based
on principle of fairness. Reference is nade to paragraph 40 of
the judgnent in Pai Foundati on.
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It is submtted that the State can prescribe nini mum
qualifications and may prescribe systens of conputing
equi val ence in ascertaining nerit; however, the right of rationa
sel ection, which would necessarily involve the right to decide
upon the nmethod by which a particular institution conputes such
equi val ence, is protected by Article 19 and infringenent of this
ri ght constitutes an unreasonabl e encroachnment upon the
constitutionally guaranteed autonomy of such institutions.

It is further argued that where States take over the right

of the institution to grant adm ssion and/or to fix the fees, it
constitutes nationalization of educational institutions. Such
national i zati on of education is an unreasonable restriction on the
right conferred under Article 19. Reliance is placed on paragraph
38 of the judgrment in Pai Foundation

Lear ned counsel further argues that schenes franed

relating to grant of adm ssion and fixing of fees in Unn

Kri shnan ‘has been held to be unconstitutional by the 11-Judge
Bench in Pai Foundation. [Reference is nade to paragraph 45
of the judgnent in Pai Foundation] It is submitted that the
directions to set up conmittees for regulation of adm ssion and
fee structure in |Islamc Acadeny virtually do the sane
exerci se as was done in Unni Krishnan and disapproved in the
| arger Bench decision in Pai Foundation.” The submi ssion in
substance nade is that Unni Krishnan was di sapproved in Pa
Foundati on and has wongly been re-introduced in |Islamc
Acadeny.

It is argued that State necessity cannot be a ground to

curtail the right of a citizen conferred under Article 19(1)(g) of
the Constitution. The Constitution casts a duty upon the States

to provide educational facilities. The State is obliged to carry out
this duty fromrevenue raised by the State. The shortfall in the
efforts of the State is met by the private enterprise, that

however, does not entitle the State to nationalize, 'whether in the
whol e or in part, such private enterprise. This, it is submtted, is
the true ratio of the Pai Foundation in so far as Article 19 of

the Constitution is concerned.

It is next argued that as held in St. Xavier's and re-

affirmed in Pai Foundation the right to establish and adm nister
educational institutions by mnorities under Article 30 of the
Constitution is not an absolute right neaning thereby that it is
subj ect to such regul ations that satisfy a dual test that is : the
test of ’'reasonabl eness’ and 'any regul ation regulating the
educational character of the institutions so that it is conducive to
maki ng the institution an effective vehicle of education for the
mnority community and for the others who resort to it’. Any
regul ati on which inpinges upon the mnority character of the
institutions is constitutionally inpermissible. It is submtted that
between the right of mnorities to establish and adm nister the
educational institutions and the right of the State to regulate
educational activities for maintaining standard of education, a
bal ance has to be struck. The regulation in relation to
recognition/affiliation operates in the area of standard of
excel | ence and are unquestionable if they do not seriously curtai
or destroy the right of minorities to adm nister their educationa
institutions. Only in nmaintaining standards of education, State
can insist by framng regulations that they be followed but in al
other areas the rights of mnority nust be protected. It is
conceded that mal-adnministration is not protected by Article 30

of the Constitution. Sinmlarly, secular laws with secul ar object
that do not directly inpinge upon the right of mnority
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institutions and operate generally upon all citizens do not

i mpi nge upon Article 30 of the Constitution. This has been the
constitutional interpretation of Article 30 not because Article 30
adnmits no exception like Article 19(6) but because the right
conferred under Article 30 does not extend to these areas. The

| aws that serve national interest do not inpinge upon Article 30.

Learned counsel in elaborating his argunent tried to nmake

a distinction between the rights of aided institutions and unai ded
institutions. Article 29(2) places a lintation on the right of an
aided institution by providing that if State aid is obtained, 'no
citizen shall be denied adm ssion on grounds only of religion
race, caste, |anguage or ‘any of them. It is submtted that as a
necessary corollary, no such linitation can be placed while
regul ati ng adnission in an unaided minority institution which

may prefer to admit students of minority community. So far as

unai ded mnority educational institutions are concerned, the

subm ssion made is that governnent has no right or power,

much | ess duty, to decide as to which nmethod of sel ection of
students isto be adopted by mnority institutions. The role of the
government is confined to ensuring that there is no mal-
administration in the name of selection of students or in the
fixation of fees. No doubt, the State is under a duty to prevent
mal -adm ni stration, ~ that is to control charging of capitation fees
for the seats regardless of merit and commercializi ng education
resulting in exploitation of students, but to prevent nal-

admi ni stration of the above nature or-on the ground that there is
i kel'i hood of such nmal-administration, the State cannot take over
the administration of the institutions thenselves into its own
hands. The likelihood of an abuse of a constitutional right cannot
ever furnish justification for a denial of that right. An
apprehension that a citizen nmay abuse his |liberty does not

provide justification for inposing restraints on the liberty of
citizens. Simlarly, the apprehension that the nminorities may
abuse their educational rights under Article 30 of the
Constitution cannot constitute a valid basis for the State to take
over those rights.

Learned seni or counsel Shri Ashok Desai appearing on

behal f of unai ded Karnataka Private Medical Colleges (through its
Associ ation) of both categories of mnority and non-mnority has
questioned the correctness of the directions in the case of

I sl am ¢ Acadeny for setting up permanent conmittees for

fixation of quota and determ nation of fees. According to him as
held in Pai Foundation, in the name of controlling capitation
there cannot be indirect nationalization and conplete State
control of unaided professional institutes. In the case of Islamc
Acadeny, the ratio of Pai Foundation that autonony of

unai ded non-minority institutions is an inportant facet of their
right under Article 19(1)(g) and in case of minority under Article
19(1)(g) read with Article 30 of the Constitution has been

i gnor ed.

On behal f of unaided private professional colleges, |earned
counsel further submitted that there are nany private

educational institutes which have been set up by people

bel onging to a region or a community or a class in order to
pronmote their own groups. As long as these groups form an

unai ded mnority institution, they are entitled to have
transparent criteria to admt students belonging to their group
For instance, schedul ed castes and schedul ed tri bes have started
Anbedkar Medi cal Col |l ege; Lingayaths have started KLE Medica
Col l ege in Bel gaun and peopl e bel onging to Vokalliga comunity
have started Kenpegowda Medical College. Similarly, Edava
conmunity in Kerala has started its own col |l eges. Sugar
cooperatives in Maharashtra have started their own coll eges.
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Learned counsel also highlighted an instance of a coll ege opened
in Tam| Nadu by State Transport Wrkers for the education of
their children on the engineering side. He submitted that if the
State is allowed to interfere in the admi ssion procedure in these
private institutions set up with the object of providing
educational facilities to their own group, comunity or poorer
sections, the very purpose and object of setting up a private
nedi cal college by a group or community for their own people
woul d be def eat ed.

According to | earned counsel, the State control in unaided

private professional colleges can only be to the extent of

noni toring or overseeing its working so that they do not indul ge
in profiteering by charging capitation fees and sacrifice nerit.
According to the | earned counsel, in the directions contained in

| sl ami c Acadeny, the nmain ratio of Pai Foundation that the

unai ded institutions shoul d have autonony in the matter of

adm ssion and fees structure has been totally forgotten. The

| ear ned counsel raised very serious objections to the manner in
whi ch the various pernmanent conmittees set up in severa

States on the directions of |slamc Acadeny are conducting
thensel ves and forcing their decisions on private institutions.
The proposed fee structure is required to be placed before the
Conmittee in advance of the academic year by the institute. It is
the Conmittee which has to deci de whet her the fees proposed

by the institute are justified and do not amount to profiteering or
charging of capitation fees. The Committee has been given

liberty to approve the fee structure of the institute or to propose
a different fee structure. The fee fixed by the Commttee is

bi nding for a period of three years and at the end of the said
period the institute would be-at liberty to apply for revision
Learned counsel gave in witing certain-illustrations of decisions
of the Fee Committee in few unaided <colleges in the State of

Kar nat aka and pointed out that without proper financia

expertise and without studying the relevant docunments and
accounts, the Commttee determ ned the fee structure by only
taking into account the affordability of the parents of the
students with no regard whatsoever to the viability of the
institute on the basis of finances so generated. It is argued as to
why private professional institutes should not be allowed to
nodernize its facilities and provide better professional education
than government institutes. It is pointed out that in the case of
non-mnority unaided MS. Ramai aya Medi cal Col | ege, Bangal ore,

the Fee Committee initially fixed annual fee at Rs.2.55 lacs for
MBBS course as against the justification shown by the institute
for demanding Rs. 3.90 lacs. The decision of the Fee Comittee

led to the filing of wit petition by the institute in the H gh Court
of Karnataka and agitation and denonstrations by the students’

uni on. The Conmittee under the pressure of the student

conmunity reduced the annual fee to Rs.1.6 lacs which was re-
affirmed after the High Court directed that the managenent of

the unai ded col | ege should be heard before reduci ng the annua

f ee.

Thus the | earned counsel on behalf of the Karnataka

Private Medical Coll ege Association questioned the correctness of
the directions of the Bench in Islamc Acadeny. It is submtted
that as decided in Pai Foundation by a |arger Bench, the

essence of private educational institutions is the autonony that
the institution nust have in its managenent and adm ni strati on.
The 'right to establish and adnminister’ particularly conprises the
right a) to admt students and b) to set up reasonable fee
structure. The autonony of the institution, therefore, predicates
that all seats would be filled by the managenent and there can

be no reservations or quotas in favour of the State. In Pa
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Foundati on, the only observati ons nmade were that sone

colleges may be required to admt a small percentage of

students bel ongi ng to weaker sections of the society by granting
them freeshi ps or scholarships. It is conceded that autonony of

a private educational institution to admt students of its choice
does not nean that there can be no insistence on transparency

in the adm ssion procedure and on nerit being the criterion for
adnm ssion. It is submtted that autonony of a private

educational institution could nean that they can, according to
the objects and purposes of their institutions, give preference to
a particular class or group of students like SC ST in Ambedkar
Medi cal Col | ege, students from backward area in Bijapur college
and transport enployees’ children in Madras State Corporation
Enpl oyees’ Coll ege or the children of enployees of Larson &
Turbo Conpany in a college established by that conpany. The

right to charge fees so as-to.run the college and to generate
sufficient funds for its betterment and growth cannot be
controlled by the State. That woul d seriously encroach upon the
aut onony of the private unaided institution. It is submtted, by
quoting Dr.S. Radhakrishnan, the then Chairman of the

Uni versity Educati on Conmission, that interests of denmocracy lie
with the resistance of the trend towards governnenta

domi nation of the educational process. In conclusion, |earned
counsel representing Association of private unaided colleges in
Kar nat aka subnmits that the decision in Islam c Acadeny and

the directions made therein go far beyond the law | aid down by
the |l arger Bench in Pai Foundation. The Bench in Islanic

Acadeny virtually reviewed the |arger Bench decision in Pa
Foundati on in guise of inplenentation of the said decision and

on the basis of |ater devel opments. In Islamc Acadeny, the

Bench accepted that there could be no rigid fee structure fixed
by the governnent for private institutions. An institute should
have the freedomto fix its owmn fee structure for day-to-day
running of the institute and to generate funds for its further
gromh. Only capitation and diversion of profits and surplus of
the institute to any other business or enterprise was prohibited.
It is submtted that Islamc Acadeny contrary to the |ega
position explained in Pai Foundation, could not set up in each
State permanent committees headed by retired Hi gh Court

Judges with the power to decide on the justification of the fee
proposed by the institute and propose any other fees. It could
also not nmake the fee fixed by the Commttee binding for a
period of three years. Learned counsel submts that once the

coll ege infrastructure and hospital facilities attached to the
nedi cal col |l ege have been approved by the Medi cal” Counsel of
India in accordance with its regulations, the total expenses of
col l ege and hospital could be taken into account by the institute
to decide upon its own fee structure. Learned counsel, in
criticizing the directions in Islamc Acadeny, submtted that

al t hough the schene fornulated in Unni Krishnan has been
expressly overruled in Pai Foundation on the ground-that it
virtually nationalized education and resulted in surrendering tota
process of selection to the State, the Bench in Islamc

Acadeny’s case, in an attenpt to take up preventive measures

to ensure nerit and check profiteering in private unai ded

prof essional institutions, cannot re-introduce quota system for
the managenent and the State and thus infringe upon the

aut onony of the institute. Such an attenpt, |earned counse
contends, woul d be unconstitutional and violative of Article
19(1)(g) of the Constitution in the case of non-minority unai ded
institutions and also violative of Article 30 in the case of minority
unai ded professional institutions. Learned counsel argued that
constitutionally, as held in Pai Foundation, it is not permssible
for the State to i npose a Governnent quota, its own reservation
policy, a |lower scale of fees etc. on a private unai ded non-
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mnority and unaided mnority professional institutions, only by
taking into consideration the interests of students. In the State
of Karnataka for the acadenmi c year 2004-2005, by illustration, it
is shown that 75% of the intake capacity is the CGovernnent

guota in which are included 5% quota for sports, defence and

NCC, 50% quota for Schedul ed Castes/Econom cally backward

cl asses/ Schedul ed Tri bes/OBC, there is total 55%reservation
gquota in 75% of the government quota. The renaining 25%

gquota left for the managenent is also to be taken over by the
Government insisting on admitting students fromthe select |ist
prepared on the conmon entrance test conducted by the State.

Learned senior counsel Shri F. S. Nariman al so supported

the submi ssions nade by other counsel on behalf of the unai ded
professional institutions and added that the observations of the
Bench in Islanic Acadeny clearly go far beyond anything said

by el even judges in Pai Foundation. It is submitted that the
guestion of quota 50:50 for State and nanagement as referred
toin St. Stephen’s was in respect of aided mnority educationa
instituti'ons and in Pai Foundation, the Bench never suggested
fixation of quota for State and management in case of unaided
prof essional institutions. Learned senior counsel particularly
poi nted out that in Islamc Acadeny, the observations that

di fferent percentage of quota for students to be admtted by the
managenent in each/mnority and non-m nority unai ded
professional institutions shall be separately fixed on the basis of
their need by the respective State Governnment, was a totally

new di rection, nowhere to be found or supported by any of the
observations in any of the opinions of the 11-Judge Bench in

Pai Foundation. Wth regard to the nost controversia
observati ons contai ned i-n paragraph 68 of the opinion prepared
by Justice Kirpal (the then CJlI) in Pai Foundation, |earned
counsel contended that the decision in Unni~ Krishnan havi ng

been overrul ed by 11-Judge Bench in Pai Foundation, the
observations in paragraph 68 which are nmore in tune w th Unni

Kri shnan should not be read as the ratio of the case. Senior
counsel was also critical of all the observations in fixing quota for
the State in unaided institutions on the basis of l'ocal needs
and not the needs of the comunity for which the-institution

was set up. Learned counsel also criticized the directions in

I sl ami ¢ Acadeny which according to himare contrary to the
findings in Pai Foundation that certain unaided private
educational institutions which had been adopting its own

admi ssion procedure for the last 25 years be allowed to continue
to do so. It is subnmtted that as a part of autonony of the
private unaided institution, the quantum of fees to be charged
must be left to the institution and except for checking
profiteering and capitation fees, the State can have no say in
fixation of fees. The schene of setting up permanent conmittees
for even unaided minority and non-mnority institutions was not
at all envisaged in Pai Foundation. The |slam c Acadeny

whi ch was the case before a snaller Bench could not do anything
beyond and contrary to what has been stated in Pa

Foundati on.

Learned senior counsel Shri R F. Nariman in supporting the
argunent advanced agai nst the directions in Islam c Acadeny
submitted that any interference with the autonony of the
institution, other than to prevent mal-adm nistration, would not
be saved by Article 19(6) of the Constitution. The concept of

adm ni stration includes choice in admtting students and fixing a
reasonabl e fee structure. In the matter of admission, if objective
criteria are adopted so as to reflect the nmerit, it would be
unexceptionable. So far as fee structure is concerned, no
institution can be allowed to charge capitation fees which only
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nmeans sonet hing taken over and above what the institution

needs by way of revenue and capital expenditure plus a
reasonabl e surplus. Once Unni Krishnan was overrul ed, private
education cannot be allowed to be nationalized. It is subnitted
that it may be possible for the State to scrutinize the

expendi ture of revenue and capital expenditure of an aided and
unai ded institution to ensure good adm nistration but the State
cannot devise its own admni ssion procedure and determine in
advance a fee structure for the unaided private institutions. On
the question of deducing ratio in Pai Foundation, |earned
counsel referred to Hal sbury Laws of England Vol. 37 page 378

in which the neaning of ratio decidendi has been explained. It is
submitted that it is only the essence of the reason or principle
upon which the question before a court has been deci ded which

is alone binding as a precedent. It is dangerous to take one or
two observations out of a long judgnment and to treat themas if
they give the rati o decidendi of the case.

Dr. Rajiv Dhawan, |earned senior counsel in assailing
directions issued in |Islam c Acadeny for setting up pernanent
commttees to fix quota and fee structure highlighted that the
State of Maharashtra has encroached upon the rights of unaided
institutions by directing in one of its Government Menoranda
dated 13.02.2003 that even in the quota of seats fixed for
managenent, the unai ded non-minority institutions should
i mpl enent the rule of reservation (communal reservation) of the
State Covernnent.

Lear ned senior. counsel contends that the net result of such
illegal directions is that the reservation policy for schedul e
castes, schedule tribes and OBCs is to be applied not only for
50% seat s of government quota but also for the renaining 50%
of managenent quota of unai ded non-minority institutions.
Virtual ly, the managenent of non-aided institutions has been
conpl etely taken over by the state and as a result of communa
reservations, the quota of seats fixed for governnent and quota
fixed for the managenment nmay be filled by granting adm ssions
to students of non-minority communities .

Learned seni or counsel contends that in Pai Foundation
maxi mum aut onorry i s conceded in favour of unaided
institutions. The only insistence is on maintenance of
transparency in nethod of adm ssion and fixation of such fee
structure that does not permt charging of capitation fee.
Interpreting provisions of Article 19(6) and Article 30 it is

contended that constitutional linmitation necessarily would vary in
i mposi ng reasonable restriction where the institution is unaided
or aided.

On the issue of constitutional protection to the unai ded
mnority institutions, the contention advanced that genera
restrictions permssible under Article 19(6) can also be applied to
unai ded mnority institutions, it is submtted, is m sconceived.
The subm ssion is that education is a recogni zed head of charity.
The obj ect of establishing educational institution is not to nake
profit. Inmparting education is essentially charitable in nature.
The charitable nature of the occupation of establishing and
runni ng an educational institution has been recognized in Pa
Foundation. Therefore, all restrictions, which are pernissible
under Article 19(6) in case of other kind of professions and
occupations, cannot apply to educational activities. It is
submitted that restrictions inmposed should satisfy the
requi rements of Article 30 and not only of Article 19(6).

In Pai Foundation, for determning |inguistic and religious
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mnorities, the unit to be taken is State. Therefore, when
Tam lians, who are in najority in Tam | Nadu, establish an
institution for Tanmi| students in Karnataka, it would be a
mnority institution in Karnataka. Wat would be the rights of
such an institution of linguistic mnority has not been answered
either in Pai Foundation or in Islamc Acadeny. Therefore,

this Bench should decide what are the rights of such cross-
border institutions.

In short, the subm ssion nade by Sr. Counsel Dr. Rajiv
Dhawan is that there is nothing in Pai Foundation, which
permts fixation of quotas for government seats, fixation of fee
structure by the State, inposition of its reservation policy and
i mposition of candidates on the basis of commbn entrance test
conducted by the State. In Pai Foundation, the State can have
some controlling influence on unaided institutions for the
pur pose of ensuring transparency in adm ssions and checking
the collection of capitation fee.. In Pai Foundation, no
preenptive action by setting up permanent conmittees by the
State was envi saged or even indirectly approved.

The decision in 1slamc Acadeny, it is submtted, is
contrary to the decision by the larger Bench in Pai Foundation
and deserves therefore to be so declared by this Bench

Learned seni or counsel Shri U U Lalit appears for the sole
Dental College established by Muslinmsin the State of
Maharashtra. Apart from supporting the contention advanced by
ot her counsel against the schene of conmttees evolved in
| sl ami ¢ Acadeny, |earned counsel submitted that the
j udgrment of the Bonbay Hi gh Court agai nst which they have
filed an appeal before this court has resulted in a situation where
af fluent students are getting adm ssion at |esser fee and poorer
students are kept out of college. 1t was submitted that the
petitioner institute being the sole institute set up for Mislim
conmmunity, their desire to cater tothe educational needs of
Musl i m students fromall over cannot be di scouraged. Objecting
to the fee structure prescribed by the commttees in
Mahar ashtra, the suggesti on nade on behalf of the institute is as
under : -

(a) 25% students will be charged five tines
of the average fee, which was in vogue before
TMA Pai’ s judgnent.

(b) 50% students wi Il be charged average
fee.

(c) Remai ning 25% wi Il be charged 1/4th of
the average fee.

It is submitted that in the above proposed fee structure,
nmeritorious students comng fromall sections of society will be
able to take admissions. At the sane tinme, the educationa
institutions will be able to recover the anmount required for
runni ng the educational institution in the best possible nmanner.
It is, therefore, prayed that Bonbay H gh Court judgrment dated
23.08. 2003 prescribing uniformfee structure for all the students
be set aside and minority educational institutions be allowed in
the exercise of their fundanmental right, to prescribe fee under a
three-tier systemsubject to the rider of non-profiteering and not
charging capitation fee

In reply, on behalf of the respondents, senior counsel, Shri
K. K. Venugopal , who appeared for the States of Kerala led the
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argunents. It may be noted at this stage that after the
decisions in Pai Foundation and |Islamc Acadeny, in the

States of Kerala, Karnataka, Maharashtra and Tami| Nadu, their
respective | egi sl atures have passed Acts regul ati ng adm ssi ons
and charging of fee in both aided and unaided m nority and non-
mnority private educational institutions engaged in inparting
education in professional, nmedical, engineering and allied

cour ses.

On behalf of the State of Kerala, it is pointed out that only
25% seats in private professional colleges have been reserved to
be filled on the basis of central entrance test and remai ning 75%
seats are to be filled by the nanagenent. It is submtted that
the group of paragraphs starting with 67 and ending with 70 in
the majority opinion in"Pai Foundation carries the title "Private
Unai ded Prof essional Colleges.” This heading covers both
unai ded minority and non-mnority professional colleges. Since
paragraph 68 in the majority opinion in Pai Foundation has
been differently understood by the H gh Court of Karnataka and
Keral a, an occasion has arisen to resolve the controversy by a
Bench of the present conbination of seven judges.

To justify fixation of quota for seat sharing between State
and the private managenent and fixing a reasonable fee
structure to avoid profiteering and capitation, the |earned

counsel highlighted certain illicit practices, which are being
resorted to, by the private institutions to exploit the student
conmunity. It is submitted both the judgnents in Pa

Foundati on and | sl am ¢ Acadeny, profiteering,

commer ci al i zati on of education and the collection of capitation
fee have been condemmed.  This court had expressly held that it
woul d be open to the governnment to make regulations for the

pur pose of preventing comrercialization of professiona
education. It is on the |line suggested by this court that the
CGovernment of Keral a had nade regul ations both for the

pur pose of adm ssions as well as for fixing reasonable fee which
will cover not only the expenditure incurred by the institution but
al so give them a reasonabl e revenue surplus for further growth
and betterment of the institution.

The High Court of Kerala by its judgment of 23.08.2003
has fixed rupees 1.50 lacs provisionally per-annum as the fee:
The Governnent has fixed 1.76 lacs. What is being disclosed by
Pushpgiri Medical College itself is that they had coll ected rupees
4.38 lacs and rupees 22 lacs fromdifferent students. The
expl anation given is that these collections are for the whole
period of five years to prevent the students from' eaving the
coll ege md-way. This explanation on the face of it is
di si ngenuous as rupees 22 |lacs was not collected uniformy from
all the students. Despite the students |eaving the course m d-
way, the seats would still be filled. It is due to-this nmenace and
evil practice of exploiting parents and students that a Committee
was required to be set up for restricting adm ssions in proportion
to the need of the peculiar character of the institution-andto
check profiteering.

It is submtted that if the schene as evolved in Islanic
Acadeny of setting up of permanent Conmittees is not allowed,
education which is already commercialized to some extent woul d
be whol ly inaccessible to students comng from niddl e cl asses,
| ower-m ddl e cl asses and poor sections of the society. To
provi de access to professional education even to weaker sections
of the society in fifty percent quota of seats to be filled by the
government, the reservation policy of the governnent has been
applied. The fifty-fifty percent quota between governnent and
management fixed by the government has been changed to
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twenty five-seventy five per cent by the court. Simlarly, the
court has struck down Regulation 11 framed by the State on the
ground that the State cannot foist fee of students on the
institution and it would be left to the managenment to make

provi sions for poorer sections of the society through free-ships
or schol ar shi ps.

In the above-nenti oned background, |earned counsel Shr
Venugopal submits that this Bench is not considering the
correctness of judgment in Islamc Acadeny. It will not and
cannot go into the question of correctness of judgnment in Pa
Foundation which is of a |larger Bench. This Bench has a
l[imted jurisdiction to exam ne whether the 5-Judge Bench
decision in Islamc Acadeny is in any nmanner inconsistent with
11- Judge Bench judgnment-in Pai Foundation. It is subnitted
that if there are certain inherent inconsistencies between various
par agr aphs particularly 59 and 68 of the judgnent in Pa
Foundation, they have to be resolved and that was exactly
what was done by the five judges in Islamc Acadeny.

I'n_Pai-Foundati on, observation in paragraph 68 under
the heading "Private Unai ded Professional Colleges" read with
para 69 indicates appropriate nmachinery to be evolved to
regul ate adm ssions in both categories of private institutions to
check exploiters who are charging capitation fee

It is submitted that if the attenpt by the Bench in Islamc
Acadeny to resolve the apparent inconsistency in the judgnent
of Pai Foundation, indicated a reasonable and plausible
interpretation of the 11-Judge Bench judgnent in Pa
Foundation, this court should refrain fromsubstituting another
i nterpretation.

It is for the first time in Pai Foundation that the question
of application of Article 30 to mnority professional colleges
arose. Al earlier judgnents of this court were only concerning
education in schools and col |l eges other than those inparting
prof essi onal education. For the first time in Pai Foundation, the
court held that running an educational institution is an
"occupation’ and Article 19(1) (g) guarantees-it as a fundanental
right.

It is submtted that regulation of non-mnority unaided
professional institution is pernmissible under Article 19(6) of the
Constitution to prevent profiteering, |levy of capitation fee and
sel ection of non-neritorious candidates. Such regulation also
does not violate right of mnority professional institutions under
Article 30, which this Court has repeatedly held, is not an
absolute right but is nerely a protection extended to mnorities
agai nst oppression by the nmgjority.

The issue relating to reservation of seats for schedul e
castes, schedule tribes or OBCs, either in nanagenent quota or
in Government quota did not come up for consideration either-in
Pai Foundation or Islamc Acadeny. This has to be
separately dealt with by the present Bench

Simlarly, it is submtted that right of mnority institutions
to admt students fromall over the country, irrespective of their
religion and community and al so from abroad such as NRI's
never arose directly for consideration either in Pai Foundation

or Islamic Acadenmy. |In this respect, it is subnmitted that the
status of minority both religious and linguistic is to be
deternmined at the state level. The minority institutions cannot

claima right to cater to the educational needs of their
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conmunity fromall over the country and even from abroad.

I n paragraph 68 of the judgnment in Pai Foundation the
use of the phrase 'certain percentage based on | ocal needs’ and
further phrase 'different percentages can be fixed for mnority
unai ded and non-mnority unai ded professional colleges clearly
convey that quotas can be fixed based on | ocal needs for
managenent and for the Governnent. Meritorious students
from weaker sections are not to be sidelined from hi gher and
prof essi onal education. It is argued that the phrase 'l ocal need
as used in paragraph 68 in the judgment of Pai Foundation
cannot be read to nean the needs of the institution
concerned. So far as the selection based on nerit is concerned,
conmon entrance test has been suggested both for aided and
non- ai ded professional colleges. Wen there is no common
entrance test, nerit becones the casualty and the rich and the
af fluent corner the seats.

So far as the right to fix a fee structure for unai ded
mnority ‘or-non-mnority colleges or institutes is concerned, the
argunent that pre-fixation of fee is a serious encroachnment on
the rights of minority and non-minority, it is submitted, is not
valid as full discretion is given to the nmanagenent in fixing their
fee structure. However, they would not be allowed to fix such
hi gh fee as would deny nmany neritorious students a chance of
adnmi ssion only because they cone from econom cally weaker

sections. It would be of no consolation to themto find that after
adm ssions are over. and cl asses have started, the fee has been
| owered by the nonitoring conmttee. |If the comrittee is

allowed to scrutinize the justification of fee fixation after the
adm ssions and the fee is lowered, it would not be possible for
the neritorious students to again seek adm ssion. Through the
Conmittees set up in Islam c Acadeny, the fee structure

woul d be known before hand and would serve the interest of the
institution as al so the students seeking adm ssion. The
Commttee has to fix fee for each coll ege depending upon its
peculiar conditions and its assets and availability of funds.
Conming to the question of cross subsidy, it is submtted that in
Pai Foundati on, cross-subsidizing the weaker sections by the

nore affluent ones has not been held to be inpermssible. The
Bench in Pai Foundation overrul ed the judgnent in-Unni

Krishnan. The latter provided for "marginally |less nerited rura
or poor students bearing the burden of rich and urban students."
The | earned counsel suggests that solution can be to set apart
fifteen percent of total seats in a local college to be filled by NRI/
person of independent origin/ foreign students who woul d
volunteer to fill up the allotted seats on the nanagenent quota
but on inter se merit. Each NRI student woul d subsidize two

ot her students belonging to the economcally and socially weaker
sections based on an annual incone of say |ess than rupees 2.5
lacs. This would cater to the financial needs of at |east 30 out of
50 students selected on merit fornming part of the CGovernment
qguota and this would be a constitutionally perm ssible solution

To stream ine and further inprove the adni ssion
procedure and fixation of fee structure, |earned counsel has
made the followi ng proposals in witing submitting that they
may be of practical value to the Cormttees directed to be set
up by Islam c Acadeny: -

A ADM SSI ON
Six months prior to the commencenment of the

academ c year, the Governnent would fix the
percent age of students to be adnmitted by a mnority




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 50

(religious/linguistic) professional college (other than
engineering ), taking into account the | ocal needs of
the State, the region as well as that of the minority-
conmunity. It would be a huge and cunbersone

exercise in practice, to fix a percentage for each one
of the institutions separately and it would be a
pragmati c approach to have a fixed percentage for

all the minority institutions which is fair and
reasonable. A practical approach to the probl em
woul d require a very definite percentage to be fixed
for mnority institutions, say, 50%so that even if
candi dates of their choice, belonging to the mnority
institutions, are only 25%they would still have the
right to select non-mnority students to nake up the
50% of course, fromthe CET held by the

Gover nment .

1. The CET held by CGovernnent woul d ensure

that the various devices adopted by professiona
col l eges to secretly denand capitation fees and take
the same in black nmoney, thus resulting in merit
bei ng the casualty, would not take place. No
prejudice will be caused to the managerment of the

pr of essi onal coll eges as they could select the
mnority students based on inter se nerit in the CET
hel d by the Governnent.

2. There woul d equal |y be no di sadvantage to any
particul ar section or to Governnent if the sanme 50%
rule is applied even to unaided non-mnority

prof essi onal colleges as well.

3. The result of following this procedure is that a
consortium hol ding the tests for adm ssions is done

away with and a nonitoring commttee, preferably

headed by a retired H gh Court or Suprene Court

j udge woul d ensure fairness and transparency both

in the mnority and non-minority professiona
institutions.

5. L
B. FEES:

The Conmittee suggested by Islamnmc Acadeny and

the procedure mentioned therein, appears to be the
only safe nmethod of ensuring that extortionate fees
are not charged by the nedical colleges. At the
sanme time, it would be wong to deny expenditure
which the institution undertakes for ensuring
excel l ence in education. Equally, a reasonable
surplus should be permitted so that the fees charged
cover the entire revenue expenditure and in addition
| eaves a reasonable surplus for future expansion
Thi s al one woul d prevent the clandestine collection of
capitation fees and would result in entrepreneurs
investing in new nmedical coll eges.

The Conmittee suggested by Islamc Acadeny

appears to be the ideal one consisting of a chartered
accountant, a representative of the MCl or AlCTE as
the case may be, with a retired judge of the High
Court or the Suprenme Court as the head.

The fee is to be fixed on the proposal of the
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institution supported by docunments and the
procedure of fee finalization should comence at
| east 6 nonths in advance of the commencenent of
the acadeni c year.

These proposals should all be by way of an interim
arrangenent as held by Islamc Acadeny in para 20
with the Parliament bringing in a | aw, as suggested
by Islam ¢ Acadenmy without dragging its feet any

| onger."

Wth regard to the anbit of the constitutional guarantee of
protection of educational rights of mnorities under Article 30,
| ear ned counsel subnmits-that both religious and Iinguistic
mnority, as held in Pai Foundation, are to be determ ned at
the State level. On this understanding of the concept of
"mnority", Article 30 has to be harnoniously construed with
Article 19(1)(g) and in the light of the Directive Principles of the
State Policy contained in the Articles 38, 41 and 46. Rights of
m norities cannot be placed higher than the general welfare of
the students and their right to take up professional education on
the basis of their nerit.

The real purpose of Article 30 is to prevent discrinmnation
agai nst nmenbers of the mnority community and to place them
on an equal footing with non-minority. -Reverse discrimnmnation
was not the intention of Article 30. ~1f running of educationa
institutions cannot be said to be at a higher plane than the right
to carry on any other business, reasonable restriction simlar to
those placed on the right to carry on business can be placed on
educational institutions conducting professional courses. For the
purpose of these restrictions both minorities and non-mnorities
can be treated at par and there would not be any viol ation of
Article 30(1), which guarantees only protection agai nst
oppression and discrimnation of the mnority fromthe najority.
Activities of education being essentially charitable in nature, the
educational institutions both of non-mnority and mnority
character can be regul ated and controlled so that they do not
indulge in selling seats of |earning to make noney. ~ They can be
all owed to generate such funds as would be reasonably required
to run the institute and for its further growh.

On behal f of the State of Karnataka, |earned senior counse
Shri T.R Andhyaruj una supported the judgnent in-1slamc
Acadeny of setting up permanent Conmittees for regulating
admi ssion and fee structure. Learned senior counsel submtted
that relevant parts of paragraphs 58, 59 and 68 and answer to
guestion no. 4 in Pai Foundation have to be read and
reconcil ed. They cannot be ignored sinply as obiter. A
conbi ned readi ng of the rel evant paragraphs and the answer to
guestion no.4 makes it clear that regul ati ons can be rmade by the
State for adm ssion in mnority and non-mnority private
educational institutions and nore so in professional institutions.
The nerit for admi ssion to professional courses is generally
det erm ned by Governnent agencies. |In Pai Foundation the
reservation on certain percentage of seats by the Governnent to
be filled up by counseling by state agency, is held pernissible.

Wth regard to the quota fixation, |earned counsel submts
that paragraph 68 in Pai Foundation allows reservation of
guota for managenent and for the Governnment for avail able
seats. It is submitted that the educational institutions cannot
nerely read the answer to question no.4 given by judgnment in
Pai Foundation and ignore the other observations in other




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 28 of

50

par agr aphs of the judgnent.

So far as the case of mnority and non-minority unai ded
institutions is concerned, |earned counsel subnits that the
bal anci ng act has been perforned in the judgnent of Pa
Foundati on by regul ati ng the econony of educationa
institutions noderated by necessary State |egislation
observation in paragraph 68 in Pai Foundati on does not
amount to permitting nationalization or takeover of the private
institutions which was the nmain feature found foul in the decision
in Unni Krishnan and was consequently overruled. The
observation in Pai Foundation in paragraph 68 strikes the
bal ance between the acadeny and education. To read
par agraph 68 as nmerely giving an instance would be to ignore
the concern of the Bench in Pai Foundation of providing
reservation to poorer or backward sections of society even in
private institutions. The description of percentage of reservation
in paragraph 68 is different fromreservation policy of the State
for State institutions and in State quot a.

[t is submtted that the reservation spoken of in paragraph
68 of Pai Foundation is to cater to the needs of poorer and
weaker sections and al'so other students dependi ng upon the
| ocal needs.

So far as the regul ation of fee structure is concerned, it is
submitted that in paragraph 69 in Pai Foundation there is a
mention of "appropriate nachinery to be devised by the State or
University to ensure that no capitation fee is charged and

profiteering is checked." The judgnent in Islamc Acadeny
nerely inplenments the legal position explained by Pa
Foundation by providing a fee determ nation commttee. In

reply to the argunment that post-fixation audit nay be permtted

to check profiteering and capitation, the | earned counsel answers
that if the role of the Conmmttee is imted to supervisory post
fixation audit, it would anpbunt to denying credible restriction to
the charging of capitation fee. It is chinerical to suggest that
the student should first pay the exorbitant fee fixed by the
institution and | ater on conplain about it to the post audit

machi nery to recover the excess through court of law The
controlling of the fee fixing machinery is necessarily to be done
before it is charged otherwise it is meaningless to the benefit of
the students for whomit is suggested in paragraph 69. The
general principle for scrutinizing the fee structure is two-fold; (1)
that education is a charity, (2) that educational institutions
cannot charge such fee as is not required for the purpose of
fulfilling that object which neans cost plus reasonabl e surplus
for expansion and growth of the institution. These are the
paraneters before the Conmmittee whose decisions, in any case,

are subject to judicial review

So far as the admi ssions based on commpn entrance
test are concerned, it is submtted that paragraphs 58 and 59 of
Pai Foundation permt regulations to be framed for admi ssion
in professional institutions by State agency to ensure adni ssion
on nerit. In the absence of CET and centralized counseling,
private educational institutions would pick and choose candi dat es
ignoring merit, as has been evident fromthe Karnataka
experience. |f the private professional educational institutions
conceive that nmerit cannot be ignored in granting adm ssion
direction to nmake sel ection based on CET does not in any
manner adversely affect the character of the minority institution
The State regulation providing for CET is a reasonable restriction
and it will pass the test of Article 19(6) both in respect of aided
and unai ded non-minority institutions. Private unaided
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institutions have also to admt students on the basis of nmerit in a
fair and transparent manner in the interest of student
conmunity. Right of private educational institutions to admt
students can be regul ated. Such regulations if in national and
public interest do not in any manner inpinge on the right of
mnority.

Learned counsel points out that so far as the State of
Kar nat aka i s concerned, no reservation policy is being insisted
upon in the seats or quota given to the managenent.

Arguments were al so advanced supporting the directions in
I sl ami ¢ Acadeny by | earned senior counsel Shri P.P. Rao
appearing for the State of Tam | Nadu. It is submtted that
al ready a statenent had been nade in the H gh Court that the
State of Tami| Nadu woul'd not be insisting on comruna
reservati on based on State policy in the mnority institution

Learned counsel pressed into service Article 51-A(j)
providing for Fundamental Duties in the Constitution. It is
submi tted that fundamental duty is enjoined on citizens to so
direct their individual and collective activities that the nation
constantly rises to higher |levels of endeavour and achi everent.
This duty inplies that the State on its part is to facilitate
di scharge of duties by the citizen in relation to the professiona
education. The State i's bound to ensure adm ssion to coll eges
that are nmade purely on relative nerit to be objectively assessed
by a responsi bl e agency. The decisions of this court rendered
fromtime to time consistently and unani nously held that
regul ati on could be made for achieving standards of excellence
in education. Relianceis placed on Dr. Prithvi v. State of MP
(1999) 7 SCC 120 at 153 and 155; Professor Yashpal v. State
of Chhattisgarh (2005) 2 SCC 61 at 79 paragraph 90.

\Y,
A few concepts

There are a few concepts which should be very clear in
our mnds at the very outset, as these are the concepts which
flow as undercurrents in the sea of issues surfacing for resolution
in all educational cases. These concepts are referable to : (i)
What is ’education ? (ii) What is the inter-relationship of Articles
19(1)(g), 29 and 30 of the Constitution? (iii) In the context of
mnority educational institutions, what difference does it make if
they are aided or unaided or if they seek recognition or affiliation
or do not do so? (iv) Wuld it rmake any difference if the
instructions inparted in such educational institutions relate to
pr of essi onal or non-professional courses of study?
Educati on

"Education’ according to Chanbers Dictionary i's "bringing
up or training; strengthening of the powers of body or mnd
cul ture.”

In Advanced Law Lexicon (P. Ramanatha Aiyar, 3rd Edition
2005, Vol .2) 'education’ is defined in very wide terms. It is
stated : "Education is the bringing up; the process of devel oping
and training the powers and capabilities of hunan beings. Inits
br oadest sense the word conprehends not nerely the instruction
received at school, or college but the whole course of training
noral, intellectual and physical; is not limted to the ordinary
instruction of the child in the pursuits of literature. It also
conprehends a proper attention to the noral and religious
sentinents of the child. And it is sonetines used as
synonynous with 'learning ."

In The Sol e Trustee, Lok Shikshana Trust v. C.I|.T.,
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(1976) 1 SCC 254, the term ' education’ was held to nean

"the systematic instruction, schooling or training given to the
young in preparation for the work of Iife. It also connotes the
whol e course of scholastic instruction which a person has

recei ved\ 005. What education connotes is the process of training
and devel opi ng the know edge, skill, mind and character of
students by formal schooling.”

In "India \026 Vision 2020’ published by Pl anni ng Comi ssi on

of India, it is stated (at p.250) __ "Education is an inportant

i nput both for the growmh of the society as well as for the

i ndi vidual. Properly planned educational input can contribute to
increase in the Gross National Products, cultural richness, build
positive attitude towards technol ogy and increase efficiency and

ef fecti veness of the governance. Educati on opens new horizons
for an individual, provides new aspirations and devel ops new
val ues. It strengthens conpetenci es and devel ops comi t ment.

Education generates in an individual a critical outlook on socia
and political realities and sharpens the ability to self-
exam nati'on, sel f-nonitoring and self-criticism"

"The term’' Know edge Society’, 'Information Society’ and
"Learni ng Soci ety have now become familiar expressions in the
educational parlance, comunicating emerging global trends
with far-reaching inplications for growh and devel opnent of
any society. These are not to be seen as nere clichi or fads but
words that are pregnant with uni magi nable potentialities.

I nformation revol ution, information technol ogies and know edge
i ndustries, constitute inportant dimensions of an information
soci ety and contribute effectively to the growth of a know edge
society." (ibid, p.246)

"Alvin Toffler (1980) has advanced the idea that power at
the dawn of civilization resided in the "muscle’. Power then got
associ ated with nmoney and in 20th century it shifted its focus to
"mnd . Thus the shift from physical power to wealth power to
m nd power is an evolution in the(shifting foundations of
econony. This shift supports the observation of Francis Bacon
who said 'know edge itself is power’; stressing the same point
and uphol di ng the suprenmacy of mnd power, in-his characteristic

expression, Wnston Churchill said, "the Enpires of the future
shal |l be enpires of the m nd". Thus, he corroborated Bacon
and professed the enmergence of the know edge society." (ibid,
p. 247)

Quadri, J. has well put it in his opinion in Pai Foundation
(para 287) __ "Education plays a cardinal role in transformng a
society into a civilised nation. It accelerates the progress of the

country in every sphere of national activity. No section of the
citizens can be ignored or |eft behind because it woul d hanper

the progress of the country as a whole. It is the'duty of the
State to do all it could, to educate every section of citizens who
need a hel pi ng hand in marchi ng ahead al ong with ot hers".

According to Dr. Zakir Hussain, a great statesman with
denocratic credentials, a secularist and an educationist, a true
denocracy is one where each and every citizen is involved in the
denocratic process and this end cannot be achi eved unl ess we
renove the prevailing large-scale illiteracy in our country.

Unl ess universal education is achieved which allows every citizen
to participate actively in the processes of denpbcracy, we can
never claimto be a true denocracy. Dr. Zakir Hussain sought to
ensure that the seeds of knowl edge were germnated in the

m nds of as many citizens as possible, with a view to enabling
themto performtheir assigned roles on the stage of denocracy.
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[Dr. Zakir Hussain, as quoted by Justice A°M Ahnadi, the then
Chi ef Justice of India, (1996) 2 SCC (J) 1, at 2-3.]

Under Article 41 of the Constitution, right to education

amongst others, is obligated to be secured by the State by

maki ng effective provision therefor. Fundanental duties

recogni zed by Article 51A include, anobngst others, (i) to

devel op the scientific tenper, humani smand the spirit of inquiry
and reform and (ii) to strive towards excellence in all spheres of
i ndi vidual and collective activity so that the nation constantly
rises to higher |evels of endeavour and achi evenent. None can

be achi eved or ensured except by neans of education. It is well
accepted by the thinkers, philosophers and academcians that if
JUSTI CE, LIBERTY, EQUALI'TY and FRATERNI TY, i ncluding soci al
econom ¢ and political justice, the golden goals set out in the
Preanble to the Constitution of-India are to be achi eved, the

I ndi an polity has to be educated and educated with excell ence.
Education is a national wealth which nust be distributed equally
and wi dely, as far as possible, in the interest of creating an
egalitarian society, to enable the country to rise high and face
gl obal conpetition. ’Tireless striving stretching its arnms towards
perfection’ (to borrow the expression from Rabi ndranath Tagore)
woul d not be successful unless strengthened by education

Education is "\005continual growth of personality, steady
devel opnent of character, and the qualitative inprovenent of
life. Atrained mnd has the capacity to draw spiritua
nouri shnment from every experience, be it defeat or victory,
sorrow or joy. Education is training the mnd and not stuffing
the brain." (See Eternal Values for A Changing Society, Vol. II]
Educati on for Human Excel |l ence, published by Bharatiya Vidya
Bhavan, Bonbay, at p. 19)

"We want that education by which character is fornmed,
strength of mnd is increased, the intellect is expanded, and by
whi ch one can stand on one’'s own feet." "The end of all
education, all training, should be nman-naking. The end and aim
of all training is to make the nman grow. The-training by which
the current and expression of will are brought under control and
becorme fruitful is called education.” (Swam Vivekanand as
quoted in ibid, at p.20)

Educati on, accepted as a useful activity, whether for
charity or for profit, is an occupation. Nevertheless, it does not
cease to be a service to the society. And even though an
occupation, it cannot be equated to a trade or a business.

In short, education is national wealth essential for the
nation’s progress and prosperity.

Articles 19(1)(g), 29(2) and 30(1): inter-rel ationship between

The right to establish an educational institution, for charity
or for profit, being an occupation, is protected by Article 19(1)
(g). Notwithstanding the fact that the right of a mnority to
establish and admi ni ster an educational institution would be
protected by Article 19(1)(g) yet the Founding Fathers of the
Constitution felt the need of enacting Article 30. The reasons
are too obvious to require elaboration. Article 30(1) is intended
toinstill confidence in minorities against any executive or
| egi sl ati ve encroachnent on their right to establish and
admi ni ster educational institution of their choice. Article 30(1)
though styled as a right, is nore in the nature of protection for
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mnorities. But for Article 30, an educational institution, even

t hough based on religion or |anguage, could have been

controlled or regul ated by | aw enacted under C ause (6) of

Article 19, and so, Article 30 was enacted as a guarantee to the
mnorities that so far as the religious or linguistic mnorities are
concerned, educational institutions of their choice will enjoy
protection fromsuch | egislation. However, such institutions

cannot be discrimnated against by the State solely on account of
their being minority institutions. The mnorities being
nunerically less qua non-minorities, may not be able to protect
their religion or |anguage and such cultural values and their
educational institutions will be protected under Article 30, at the
stage of |aw making. However, nerely because Article 30(1) has
been enacted, minority educational institutions do not becone

i mmune fromthe operation of regulatory neasure because the

right to administer does not include the right to mal -adnm nister.
To what extent the State regul ation can go, is the issue. The

real purpose sought to be achieved by Article 30 is to give
mnorities sone additional protection. Once aided, the autonony
conferred by the protection of Article 30(1) on the minority
educational institution is diluted as provisions of Article 29(2) will
be attracted. Certain conditions in the nature of regul ations can
legitimately acconpany the State aid.

As an occupation, right to inpart education is a
fundanental right under Article 19(1)(g) and, therefore, subject
to control by clause (6) of Article 19. ~This right is available to al
citizens without drawi ng a distinction between mnority and non-
mnority. Such a right is, generally speaking, subject to | aws
i mposi ng reasonabl e restrictions-in the interest of the genera
public. In particular, laws may be enacted on the follow ng
subjects: (i) the professional or technical qualifications necessary
for practicing any profession or carrying on any occupation
trade or business; (ii) the carrying on by the State, or by a
corporati on owned or control lled by the State of any trade,
busi ness, industry or service whether to the exclusion, conplete
or partial of citizens or otherwise. Care is taken of mnorities,
religious or linguistic, by protecting their right to establish and
admi ni ster educational institutions of their choice under Article
30. To sone extent, what nay be permissible by way of
restriction under Article 19(6) may fall foul of Article 30. This is
the additional protection which Article 30(1) grants tothe
mnorities.

The enpl oynent of expressions 'right to establish and
admini ster’ and 'educational institution of their choice’ in Article
30(1) gives the right a very wide anplitude. Therefore, a
m nority educational institution has a right to admt students of
its own choice, it can, as a matter of its own freew I, admt
students of non-minority community. However, non-mnority
students cannot be forced upon it. The only restriction on the
freewill of the minority educational institution adnmitting students
bel onging to non-mnority community is, as spelt out by Article
30 itself, that the manner and nunber of such adm ssions shoul d
not be violative of the mnority character of the institution

Aid and affiliation or recognition, both by State, bring in
some anount of regulation as a condition of receiving grant or
recognition. The scope of such regulations, as spelt out by
6- Judge Bench decision in Rev. Sidhrajbhai case AIR 1963 SC
540 and 9-Judge Bench case in St. Xavier’'s nust satisfy the
following tests: (a) the regulation is reasonable and rational; (b)
it is regulative of the essential character of the institution and is
conduci ve to making the institution an effective vehicle of
education for the mnority community or other persons who
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resort toit; (c) it is directed towards naintaining excellence of
the education and efficiency of adm nistration so as to prevent it
fromfalling in standards. These tests have net the approval of
Pai Foundati on. However, Rev. Sidhrajbhai’s case and St

Xavier’s go on to say that no regulation can be cast in 'the
interest of the nation” if it does not serve the interest of the
mnority as well. This proposition (except when it is read in the
light of the opinion of Quadri, J.) stands overruled in Pa
Foundati on where Kirpal, CJ, speaking for mgjority has rul ed

(vide para 107) ___ "any regulation framed in the nationa

i nterest nmust necessarily apply to all educational institutions,
whet her run by the majority or the mnority. Such a limtation
nmust necessarily be read into Article 30. The right under Article
30(1) cannot be such as to override the national interest or to
prevent the Governnment from fram ng regul ations in that

behal f". (Al so see, paras 117 to 123 and para 138 of Pa
Foundati on where Kirpal, CJ has dealt with St. Xavier’s in
details). No right can be absolute. Wether a mnority or a non-
mnority, 'no community can claimits interest to be above the
national ‘i nterest-.

"Mnority’ And 'Mnority Educational Institutions’

The term’ ' minority’ is not defined in the Constitution

Chi ef Justice Kirpal, speaking for the mgjority in Pa

Foundati on, took clue fromthe provisions of the State
Reor gani sati on Act and held that in view of India having been
divided into different Iinguistic States, carved out on the basis of
the I anguage of the majority of persons of that region, it is the
State, and not the whole of India, that shall have to be taken as
the unit for determning linguistic mnority viz-a-viz Article 30.
I nasmuch as Article 30(1) places on par religions and | anguages,
he held that the mnority status, whether by reference to

| anguage or by reference to religion, shall have to be deternined
by treating the State as unit. The principle would remain the
sane whether it is a Central legislation or a State |egislation
dealing with linguistic or religious mnority. Khare, J. (as H s
Lordship then was), Quadri, J. and Variava & Bhan, JJ. in their
separate concurring opinions agreed with Kirpal, CJ. According
to Khare, J., take the population of any State as a unit, find out
its denmpography and calculate if the persons speaking a particul ar
| anguage or followi ng a particular religion are | ess than 50% of
the popul ation, then give themthe status of Iinguisticor
religious mnority. The population of the entire country is
irrelevant for the purpose of determ ning such status. Quadri, J.

opined that the word "minority’ literally means a non-doni nant’
group. Ruma Pal, J. defined the word 'minority’ to nean
"nunerically less’. However, she refused to take the State as a

unit for the purpose of determning mnority status as, in her

opi nion, the question of mnority status nust be determ ned wth
reference to the country as a whol e. She assi gned reasons for
the purpose. Needless to say, her opinion is a |one voice. Thus,
with the dictumof Pai Foundation, it cannot be doubted that
mnority, whether linguistic or religious, is determ nable only by
reference to the denpography of a State and not by taking into
consi deration the popul ation of the country as a whol e.

Such definition of mnority resolves one issue but gives

rise to many a questions when it comes to defining '"mnority
educational institution’. Whether a mnority educationa
institution, though established by a mnority, can cater to the
needs of that mnority only? Can there be an enquiry to identify
the person or persons who have really established the
institution? Can a minority institution provide cross-border or
inter-State educational facilities and yet retain the character of
m nority educational institution?
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In Kerala Education Bill, the scope and anbit of right
conferred by Article 30(1) cane up for consideration. Article
30(1) does not require that nminorities based on religion should
establish educational institutions for teaching religion only or
that linguistic mnority should establish educational institution for
teaching its |anguage only. The object underlying Article 30(1)
is to see the desire of mnorities being fulfilled that their children
shoul d be brought up properly and efficiently and acquire
eligibility for higher university education and go out in the world
fully equi pped with such intellectual attainments as will nake
themfit for entering public services, educational institutions
i mparting higher instructions including general secul ar
education. Thus, the twin objects sought to be achi eved by
Article 30(1) in the interest of mnorities are: (i) to enable such
mnority to conserve its religion and | anguage, and (ii) to give a
t hor ough, good general education to the children belonging to
such mnority. So long as the institution retains its mnority
character 'by achi eving and continuing to achi eve the above said
two objectives, the institution would renain a mnority
institution.

The | earned Judges in Kerala Education Bill were posed
with the issue projected by Article 29(2). Wat will happen if
the institution was receiving aid out of State funds? The
apparent conflict was resolved by the Judges enploying a
beautiful expression. They said, Article 29(2) and 30(1), read
together, clearly contenplate a mnority institution with a
"sprinkling of outsiders’ admtted in it. By admitting a nmenber
of non-mnority into the mnority institution, it does not shed its
character and cease to be a minority institution.  The |earned
Judges went on to observe that such 'sprinkling would enable
the distinct |anguage, script and culture of a minority being
propagat ed anmongst non-nenbers of a particular minority
conmunity and that woul d i ndeed better serve the object of
conserving the | anguage, religion and culture of that mnority.

Chi ef Justice Hi dayatull ah, speaking for the Constitution
Bench in State of Kerala, Etc. v. Very Rev. Mt her
Provincial, Etc., (1970) 2 SCC 417, has not used the
expression 'sprinkling’ but has explained the reason why that
was necessary. He said _ "It matters not if a single
phil anthropic individual with his own nmeans, founds the
institution or the conmunity at |arge contributes the funds. The
position in law is the sane and the intention in either case nust
be to found an institution for the benefit of a mnority
conmunity by a nenber of that comunity. It is equally
irrelevant that in addition to the mnority commnity others from
other minority communities or even fromthe mpjority
conmunity can take advantage of these institutions. ~ Such other
conmunities bring in incone and they do not have to be turned
away to enjoy the protection". (para 8)

Much of controversy can be avoided if only the nature of
the right conferred by Articles 29 and 30 is clearly understood.
The nature and content of these articles stands nore than
clarified and reconciled inter se as also with other articles if only
we understand that these two articles are intended to confer
protection on mnorities rather than a right as such. 1In St
Stephen’s, their Lordships clearly held (vide para 28) that
Article 30(1) is "a protective nmeasure only" and further said
(vide para 59) that Article 30(1) inplied certain 'privilege’
Articles 29 and 30 can be better understood and utilized if read
as a protection and/or a privilege of mnority rather than an
abstract right.
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In this background arises the conplex question of trans-
border operation of Article 30(1). Pai Foundation has clearly
ruled in favour of the State (or a province) being the unit for the
pur pose of deciding mnority. By this declaration of law, certain
consequences follow. First, every comunity in India becomes a
mnority because in one or the other State of the country it wll
be in minority  linguistic or religious. Wat would happen if a
mnority belonging to a particular State establishes an
educational institution in that State and adm nisters it but for the
benefit of menbers belonging to that mnority domiciled in the
nei ghbouring State where that community is in mpjority? Wuld
it not be a fraud on the Constitution? |In St. Stephen’s, their
Lordshi ps had ruled that Article 31 is a protective neasure only
for the benefit of religious and linguistic mnorities and "no illfit
or camoufl aged institution should get away with the
constitutional protection" (para 28). The question need not
detain us for long asit stands answered in no uncertain terns in
Pai Foundation. Enphasising the need for preserving its
mnority character so as to enjoy the privilege of protection
under Article 30(1), it is necessary that the objective of
establishing the institution was not defeated. "If so, such an
institution is under an obligation to admt the bulk of the
students fitting into the description of the mnority conmunity.
Therefore, the students of that group residing in the State in
which the institution is |ocated have to be necessarily adnitted
in a large nmeasure because they constitute the linguistic
mnority group as far as that State is concerned. In other
wor ds, the predomi nance of |inguistic students hailing fromthe
State in which the mnority educational institution is established
shoul d be present. The managenent bodies of such . institutions
cannot resort to the device of admitting the Iinguistic students of
the adjoining State in which they are’in a mjority, under the
fagade of the protection given under Article 30(1)." (para 153).
The sane principle applies to religious mnority. |If any other
view was to be taken, the very objective of conferring the
preferential right of adm ssion by harnmoni ously constructing
Articles 30(1) and 29(2), nay be distorted.
It necessarily follows fromthe law laid down inPa
Foundation that to establish a minority institutionthe
institution must primarily cater to the requirenents of that
mnority of that State else its character of mnority institution.is
| ost. However, to borrow the words of Chief Justice S.R Das (in
Keral a Education Bill) a '"sprinkling of that minority from other
State on the sane footing as a sprinkling of non-mnority
students, would be permissible and woul d not deprive the
institution of its essential character of being a mnority institution
determ ned by reference to that State as a unit.
M nority educational institutions: <classifiablein three

To establish an educational institution is a Fundanenta
Ri ght. Several educational institutions have cone up. In Kerala
Education Bill, "minority educational institutions’ cane to be
classified into three categories, nanely, (i) those which do not
seek either aid or recognition fromthe State; (ii) those which
want aid; and (iii) those which want only recognition but not aid.
It was held that the first category protected by Article 30(1) can
"exercise that right to their hearts’ content" unhanpered by
restrictions. The second category is nost significant. Mst of the
educational institutions would fall in that category as no
educational institution can, in nodern tines, afford to subsi st
and efficiently function without sone State aid. So is with the
third category. An educational institution nmay survive w thout
aid but would still stand in need of recognition because in the
absence of recognition, education inparted therein nay not
really serve the purpose as for want of recognition the students
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passi ng out from such educational institutions nay not be

entitled to admi ssion in other educational institutions for higher
studi es and may al so not be eligible for securing jobs. Once an
educational institution is granted aid or aspires for recognition,
the State may grant aid or recognition acconpani ed by certain
restrictions or conditions which must be foll owed as essential to
the grant of such aid or recognition. This Court clarified in
Keral a Educational Bill that '"the right to establish and
admi ni ster educational institutions’ conferred by Article 30(1)
does not include the right to nmal-adninister, and that is very
obvious. Merely because an educational institution belongs to
mnority it cannot ask for aid or recognition though running in
unheal t hy surroundi ngs, w'thout any conpetent teachers and

whi ch does not maintain even a fair standard of teaching or

whi ch teaches matters subversive to the welfare of the schol ars.
Therefore, the State may prescribe reasonable regulations to
ensure the excell ence of the educational institutions to be
granted aid or to be recognized. To wit, it is open to the State to
| ay down conditions for recognition such as, an institution nust
have a particul ar amount of funds or properties or nunber of
students or standard of education and so on. The dividing line is
that in the name of laying down conditions for aid or recognition
the State cannot directly or indirectly defeat the very protection
conferred by Article 30(1) on the mnority to establish and
adm ni ster educational institutions. Dealing with the third
category of institutions, which seek only recognition but not aid,
their Lordships held that "the right to establish and adm nister
educational institutions of their choice rmust mnmean the right to
establish real institutions which will effectively serve the needs of
the community and scholars who resort to these educationa
institutions. The dividing |line between how far the regul ation
woul d remain within the constitutional Iinmts and when the

regul ations would cross the limts and be vulnerable is fine yet
percepti bl e and has been denonstrated i n"several judicia
pronouncenents which can be cited as illustrations. 'They have
been dealt with meticul ous precision coupled with brevity by S. B
Sinha, J. in his opinion in Islamc Acadeny. The

consi derations for granting recognition to a mnority educationa
institution and casting acconpanyi ng regul ati on woul d'be simlar
as applicable to a non-nminority institution subject to two
overriding considerations: (i) the recognition is not denied solely
on the ground of the educational institution being one bel onging
to mnority, and (ii) the regulation is neither ained at nor has
the effect of depriving the institution of its mnority status.

Article 30(1) speaks of ’educational institutions” generally
and so does Article 29(2). These Articles do not draw any
di stinction between an educational institution dispensing
t heol ogi cal education or professional or non-professiona
education. However, the terrain of thought as has devel oped
through successive judicial pronouncenents cul mnating in Pai
Foundation is that |ooking at the concept of education, in the
backdrop of constitutional provisions, the professiona
educational institutions constitute a class by thensel ves as
di stingui shed fromthe educational institutions inparting non-
prof essi onal education. It is not necessary for us to go deep into
this aspect of the issue posed before us inasnuch as Pa
Foundation has clarified that merit and excell ence assune
speci al significance in the context of professional studies. Though
nmerit and excell ence are not anathema to non-professiona
education, yet at that level and due to the nature of education
which is nore general, nerit and excellence do not stand in need
of that degree thereof, as is called for in the context of
pr of essi onal educati on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 37 of

50

Di fference between professional and non-prof essiona
education institutions

Dealing with unaided mnority educational institutions, Pa
Foundati on holds that Article 30 does not cone in the way of
the State stepping in for the purpose of securing transparency
and recognition of merit in the matter of admi ssions. Regulatory
neasures for ensuring educational standards and mai ntaining
excel | ence thereof are no anathema to the protection conferred
by Article 30(1). However, a distinction is to be drawn between
unai ded minority educational institution of the |level of schools
and under graduate col |l eges on one side and the institutions of
hi gher education, in particular, those inparting professiona
education on the other side. In the former, the scope for nerit
based selection is practically nil and hence may not call for
regul ati on. But in the case of latter, transparency and nerit
have to be unavoi dably taken care of and cannot be
conpr om sed. There coul d be regul atory measures for ensuring
educational standards and mmi ntai ni ng excell ence thereof. (See
para 161, Answer to Q4, in Pai Foundation). The source of
this distinction between two types of educational institutions
referred to hereinabove is tobe found in the principle that right
to adm ni ster does not include a right to nal-adm nister.

S.B. Sinha; J. has, in his separate opinion in Islamc
Acadeny, described (in para 199) the situation as a pyramd
i ke situation and suggested the right of minority to be read
along with fundamental duty. H gher the |evel of education
| esser are the seats and hi gher weighs the consideration for
merit. It will, necessarily, call for nore State intervention and
| esser say for mnority.

Educational institutions inparting higher education, i.e.

graduate | evel and above and in particular specialized education
such as technical or professional, constitutes a separate class.
VWi | e enbar ki ng upon resol ving i ssues of constitutiona
significance, where the letter of (the Constitution i's not clear, we
have to keep in viewthe spirit of the Constitution, as spelt out
by its entire scheme. Education ained at inparting professiona

or technical qualifications stand on a different footing from other
educational instructions. Apart from other provisions, Article
19(6) is a clear indicator and so are clauses (h) and (j) of Article
51A. Education upto undergraduate level ainms at inparting

know edge just to enrich mind and shape the personality of a
student. Graduate |level study is a doorway to adm ssions in
educational institutions inparting professional or technical or

ot her hi gher education and, therefore, at that |evel, the

consi derations akin to those rel evant for professional or technica
educational institutions step in and becone relevant. =~ This is in
nati onal interest and strengthening the national wealth,

education included. Education up to undergraduate level on one
hand and education at graduate and post-graduate |level's and in

prof essional and technical institutions on the other are to be
treated on different levels inviting not identical considerations, is
a proposition not open to any nore debate after Pa

Foundati on. A nunber of |egislations occupying the field of
educati on whose constitutional validity has been tested and
accepted suggest that while recognition or affiliation may not be
a must for education up to undergraduate |evel or, even if
required, may be granted as a matter of routine, recognition or
affiliation is a nust and subject to rigorous scrutiny when it
cones to educational institutions awardi ng degrees, graduate or
post - graduat e, post-graduate di pl onas and degrees in technica

or professional disciplines. Some such |egislations are found
referred in paras 81 and 82 of S.B. Sinha, J's opinion in Islamc
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Acadeny.

Havi ng so stated and clarified these principles which would
be germane to answering the four questions posed before us,
now we take up each of the four questions seriatimand answer
the sane.

And yet, before we do so, let us quote and reproduce
par agraphs 68, 69 and 70 from Pai Foundation to enabl e easy
reference thereto as the core of controversy touching the four
guestions which we are dealing with seems to have ori gi nated
therefrom These paragraphs read as under
"68.(1) It would be unfair to apply the
sanme rul es and regul ations regul ating
admi ssion to both aided and unai ded
prof essional institutions. It must be borne in
m nd that unai ded professional institutions are
entitled to autonony in their admnistration
whil e, at the sane tine, they do not forego or
di scard the principle of nerit. It would,
therefore, be pernissible for the university or
the CGovernment, at the tinme of granting
recognition, to require a private unaided
institution to provide for merit-based sel ection
while, at the sane/'tine, giving the
managenent sufficient discretion in admtting
students. This can be done through vari ous
nmet hods.

(I'l) For instance, a certain percentage of

the seats can be reserved for adm ssion by the
managenent out of those students who have
passed the common entrance test held by itself
or by the State/university and have applied to
the col |l ege concerned for adnission, while the
rest of the seats may be filled up on the basis
of counselling by the State agency. This wl|
incidentally take care of poorer and backward
sections of the society. The prescription of
percentage for this purpose has to be done by
the CGovernment according to the | ocal needs

and different percentages can be fixed for

m nority unaided and non-mnority unai ded

and professional colleges. The sane principles
may be applied to other non-professional but
unai ded educational institutions viz. graduation
and post graduati on non-prof essional colleges

or institutes.

69. In such professional unaided

institutions, the nanagenment will have the
right to select teachers as per the qualifications
and eligibility conditions laid down by the
State/university subject to adoption of a

rati onal procedure of selection. A rational fee
structure should be adopted by the

managenent, which woul d not be entitled to
charge a capitation fee. Appropriate machinery
can be devised by the State or university to
ensure that no capitation fee is charged and
that there is no profiteering, though a
reasonabl e surplus for the furtherance of
education is permissible. Conditions granting
recognition or affiliation can broadly cover
academ ¢ and educational matters including
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the wel fare of students and teachers.

70. It is well established all over the world
that those who seek professional education

must pay for it. The nunber of seats avail able

i n government and gover nment - ai ded col | eges

is very small, conpared to the nunber of

persons seeki ng adnission to the nedical and
engi neering colleges. Al those eligible and
deservi ng candi dates who coul d not be
accommodat ed i n governnent coll eges woul d

stand deprived of professional education. This
void in the field of nedical and technica
education has been filled by institutions that
are established in different places with the aid
of donations and the active part taken by
publ i c- m nded i ndivi duals. The object of
establishing an institution has thus been to
provi de technical or professional education to
the deserving candi dates, and i s not

necessarily a comrercial venture. In-order

that this intention is meaningful, the institution
nmust be recogni zed. At the school |evel, the
recognition or affiliation has to be sought from
the educational authority or the body that
conducts the school -l eaving exam nation. It is
only on the basis of that exaninationthat a
school -1 eaving certificate is granted, which
enabl es a student to seek adm ssion in further
courses of study after school. Acollege or a
prof essi onal educational institution has to get
recognition fromthe university concerned,

which normally requires certain conditions to
be fulfilled before recognition. It has been held
that conditions of affiliation or recognition,
whi ch pertain to the academ ¢ and educati ona
character of the institution and ensure
uniformty, efficiency and excellence in
educational courses are valid, and that they do
not violate even the provisions of Article 30 of
the Constitution; but conditions that are laid
down for granting recognition should not be
such as may | ead to governnmental control of

the adm nistration of the private educationa
institutions.

In Islamc Acadeny the majority has (vide para 12)
par aphrased the contents of para 68 by dividing it into seven
parts. S.B. Sinha, J has read the same para 68 by paraphrasing
it in five parts (vide para 172 of his opinion). However, we have
reproduced para 68 by dividing it into two parts. “A readi ng of
the majority judgnent in Pai Foundation in its entirety
supports the conclusion that while the first part of para 68 is | aw
laid down by the majority, the second part is only by way of
illustration, tantanmounting to just a suggestion or observation
as to howthe State nay devise a possible nechanismso as to
take care of poor and backward sections of the society. The
second part of para 68 cannot be read as law laid down by the
Bench. It is only an observation in passing or an illustrative
situation which may be reached by consent or agreenent or
per suasi on.
A Comment

It was submitted at the Bar that a flourish of |anguage or
just a flow of thoughts placed on paper when read in isolation
gives an inpression as if such is the law laid down though in
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reality even the author of the judgnent had not intended to do

so. A nere observation or a reasoning leading to fornulation of

ultimate opinion on a disputed question of |aw cannot be read as

a ratio of the decision. Such submi ssions forcefully advanced at

the Bar, have been kept in view by us while reading the severa

opi nions in Pai Foundation and Islam c Acadeny. In Islamc

Acadeny the petitioners-applicants were private unai ded

institutions (mnority and non-mnority both) and the petitioners-

applicants before us are also private unaided institutions, non-

mnority and minority (religions and linguistic) both. It was

submitted that the majority opinion in Islam c Acadeny has,

whi | e enbarking upon clarifying the law | aid down in Pa

Foundation, not only reiterated sone of the propositions of |aw

| aid down in Pai Foundation but has al so added sonethi ng

nore whi ch was not saidin Pai Foundation and the two have

been so intertwined as to become inseparable and that has been

the reason for a spate of litigation post Islamc Acadeny. S.B.

Sinha, J., witing his separate opinion in Islamc Acadeny, has

not hi nself chosen to say whether his is a concurring opinion or

a di ssenting one.” However, it was pointed out that S.B. Sinha,

J's opinion is analytical, clear and nore in consonance with the

maj ority opinion of Pai Foundation. It was urged that the task

was di fficult and unwittingly, for the sake of aimng at brevity,

certain om ssions have taken place. |Illustratively it was pointed

out that vide para /59 of Pai Foundation Kirpal, CJ, has said ___
“"Merit is usually deternm ned, for

admi ssion to professional and higher education

col l eges, by either the marks that the student

obtains at the qualifying exam nation or

school -1 eaving certificate stage foll owed by the

interview, or by a conmon entrance test

conducted by the institution, or in the case of

pr of essi onal coll eges, by gover nnent

agenci es. "

(enphasi s by us)

In Islamc Acadeny, vide para 70, sub-para (2)(i)(a),
the abovesai d passage has been quoted as under: -
"Admi ssion to professional colleges
shoul d be based on nerit by a conmon
entrance test conducted by the governnent
agenci es".

(enphasi s by us)

It was pointed out that Pai Foundation vide para 59 was
just naking a note of what is 'prevailing as the usual systens’
for admtting students but |slanic Acadeny vide para 70 gives
an inmpression that the view taken in Pai Foundation is to
confine to common entrance test conducted by the governnent
agencies as the only source of adm ssion to professiona
col | eges.

Wi | e expressing their appreciation of the task perforned

in Islam c Acadeny of attenpting resolution of several issues
rai sed post Pai Foundation, the |earned counsel addressing us
have tried to put across and denonstrate several such anonalies
whi ch Islamc Acadeny read in juxta position with Pa

Foundati on has rai sed.

Havi ng generally dealt with the several |egal propositions,
rel evant for our purpose, now we conme to specifically dealing
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with the questions before us.

Q 1. Unai ded educational institutions; appropriation of
guota by State and enforcenment of reservation policy

First, we shall deal with mnority unaided institutions.

We have in the earlier part of this judgnent referred to
Keral a Education Bill and stated the three categories of
mnority educational institutions as classified and dealt with
therein. The 7-Judge Bench decision in Kerala Education Bil
still holds the field and has net the approval of 11-Judge Bench
in Pai Foundation. W cull out and state what Pai Foundation
has to say about such category of institutions:-

(1) M. nority educational institution, unaided and
unr ecogni zed

Pai Foundation is unani nous on the view that the right

to establish and adni nister-an institution, the phrase as

enpl oyed in Article 30(1) of the Constitution, conprises of the
following rights: (a) to admt students; (b) to set up a
reasonabl e fee structure; (c) to constitute a governing body; (d)
to appoint staff (teaching and non-teaching); and (e) to take
action if there is dereliction of duty on the part of any of the
enpl oyees. (para 50)

A minority educational institution nmay choose not to take
any aid fromthe State and may al so not ‘seek any recognition or
affiliation. It may be inparting such instructions and my have
students | earning such know edge that do not stand in need of
any recognition. Such institutions would be those where
instructions are inparted for the sake of instructions and
learning is only for the sake of learning and acquiring
know edge. Cbviously, such institutions would fall in'the
category of those who woul d exercise their right under the
protection and privilege conferred by Article 30(1) "to their
hearts content"” unhanpered by any restrictions excepting those
which are in national interest based on considerations such as
public safety, national security and national integrity or are
ained at preventing exploitation of students or teaching
conmunity. Such institutions cannot indulge in any activity
which is violative of any |law of the | and.

They are free to admt all students of their own mnority
conmunity if they so choose to do. (para 145, Pai Foundati on)

(ii) M nority unai ded educational institutions asking for
affiliation or recognition

Affiliation or recognition by the State or the Board or the

Uni versity conpetent to do so, cannot be denied solely on the
ground that the institution is a mnority educational institution
However, the urge or need for affiliation or recognition brings in
the concept of regulation by way of |aying down conditions
consistent with the requirement of ensuring nerit, excellence of
education and preventing nmal -adm ni stration. For exanple,

provi sions can be nade indicating the quality of the teachers by
prescribing the mnimum qualifications that they nust possess

and the courses of studies and curricula. The existence of
infrastructure sufficient for its growmh can be stipulated as a pre-
requisite to the grant of recognition or affiliation. However,
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there cannot be interference in the day-to-day admnistration

The essential ingredients of the managenent, including

admi ssion of students, recruiting of staff and the quantum of fee
to be charged, cannot be regul ated. (para 55, Pai Foundati on)

Apart fromthe generalized position of law that right to
adm ni ster does not include right to nmal-adm nister, an
addi ti onal source of power to regulate by enacting condition
acconpanying affiliation or recognition exists. Balance has to be
struck between the two objectives: (i) that of ensuring the
standard of excellence of the institution, and (ii) that of
preserving the right of the mnority to establish and adm nister
its educational institutiion. Subject to reconciliation of the two
obj ectives, any regul ati on acconpanying affiliation or recognition
nust satisfy the tripletests: (i) the test of resonabl eness and
rationality, (ii) the test that the regulation would be conducive to
maki ng the institution an effective vehicle of education for the
m nority comrunity or other persons who resort to it, and (iii)
that there is no in-road on the protection conferred by Article
30(1) of the Constitution, that is, by framng the regulation the
essential character of the institution being a nminority educationa
institution, is not taken away. (para 122, Pai Foundati on)

(iii) Mnority educational institutions receiving State aid

Condi tions which can normally be permtted to be
i mposed on the educational institutions receiving the grant nust
be related to the proper utilization of the grant and fulfill ment of
the objectives of the grant without diluting the mnority status of
the educational institution, as held in Pai Foundation (See para
143 t hereof). As aided institutions are not hefore us and we are
not called upon to deal with their cases, we leave the discussion
at that only.

So far as appropriation of quota by the State and
enforcenent of its reservation policy is concerned, we do not see
much of difference between non-mnority and mnority unai ded
educational institutions. W find great force in the subnission
nmade on behal f of the petitioners that the States have no power
to insist on seat sharing in the unaided private professiona
educational institutions by fixing a quota of seats between the
management and the State. The State cannot insist on private
educational institutions which receive no aid fromthe State to
i npl enent State’s policy on reservation for granting adnission
on |l esser percentage of marks, i.e. on any criterion except nerit.

As per our understanding, neither in the judgnent of Pa

Foundation nor in the Constitution Bench decision in Kerala
Education Bill, which was approved by Pai Foundation, there

is anything which would allow the State to regulate or contro

adni ssions in the unai ded professional educational “institutions so
as to conmpel themto give up a share of the available seats to

the candi dates chosen by the State, as if it was filling the seats
available to be filled up at its discretion in such private
institutions. This would anpbunt to nationalization of seats which
has been specifically disapproved in Pai Foundation. Such

i mposition of quota of State seats or enforcing reservation policy
of the State on avail abl e seats in unai ded professiona
institutions are acts constituting serious encroachment on the

ri ght and autonomy of private professional educationa
institutions. Such appropriation of seats can also not be held to
be a regulatory nmeasure in the interest of mnority within the
nmeani ng of Article 30(1) or a reasonable restriction within the
nmeani ng of Article 19(6) of the Constitution. Merely because the
resources of the State in providing professional education are
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limted, private educational institutions, which intend to provide
better professional education, cannot be forced by the State to
nake adm ssions avail able on the basis of reservation policy to

| ess neritorious candidate. Unaided institutions, as they are not
deriving any aid from State funds, can have their own

adm ssions if fair, transparent, non-exploitative and based on
nmerit.

The observations in paragraph 68 of the najority opinion

in Pai Foundation, on which the | earned counsel for the parties
have been nmuch at variance in their subnissions, according to
us, are not to be read disjointly fromother parts of the main
judgrment. A few observations contained in certain paragraphs of
the judgnent in Pai Foundation, if read in isolation, appear
conflicting or inconsistent with each other. But if the
observati ons nmade and the concl usions derived are read as a
whol e, the judgment nowhere | ays down that unai ded private
educational institutions of mnorities and non-mnorities can be
forced to submit to seat sharing and reservation policy of the
State. Readi ng rel evant parts of the judgnent on which | earned
counsel have made comment s and counter comments and

readi ng the whol e judgnent (in the light of previous judgments
of this Court, which have been approved in Pai Foundation) in
our considered opinion, observations in paragraph 68 nerely
permt unaided privateinstitutions to nmaintain nmerit as the
criterion of adnmission by voluntarily agreeing for seat sharing
with the State or adopting sel ection based on common entrance
test of the State. There are al so observations saying that they
may frame their own policy to give free-ships and schol arships to
the needy and poor students or adopt a policy in line with the
reservation policy of the state to cater to the educational needs
of weaker and poorer sections of the society.

Nowhere in Pai Foundation, either in the majority or in

the minority opinion, have we found any justification for

i mposi ng seat sharing quota by the State on unai ded private

prof essi onal educational institutions and reservation policy of the
State or State quota seats or nanagenent seats.

We nake it clear that the observations in Pai Foundation

i n paragraph 68 and ot her paragraphs mentioning fixation of
percentage of quota are to be read and understood as possible
consensual arrangenents whi ch can be reached between

unai ded private professional institutions and the State.

In Pai Foundation, it has been very clearly held at

several places that unai ded professional institutions should be
given greater autonony in determ nation of adm ssion procedure

and fee structure. State regulation should be m ninal and only
with a view to maintain fairness and transparency in adni ssion

procedure and to check exploitation of the students by charging
exor bi tant noney or capitation fees.

For the aforesaid reasons, we cannot approve of the
schene evolved in Islam c Acadeny to the extent it allows
States to fix quota for seat sharing between managenent and
the States on the basis of |ocal needs of each State, in the
unai ded private educational institutions of both mnority and
non-mnority categories. That part of the judgnment in Islamc
Acadeny, in our considered opinion, does not |ay down the
correct law and runs counter to Pai Foundation
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NRI seats

Here itself we are inclined to deal with the question as to

seats allocated for Non-Resident Indians (' NRI’, for short) or NR
seats. It is comon know edge that some of the institutions
grant admi ssions to certain nunber of students under such

guota by charging a higher anmbunt of fee. |In fact, the term
"NRI’” inrelation to adm ssions is a msnoner. By and |arge, we

have noticed in cases after cases comng to this Court, neither
the students who get admi ssions under this category nor their
parents are NRIs. |In effect and reality, under this category, |ess
meritorious students, but who can afford to bring nore noney,

get admission. During the course of hearing, it was pointed out
that a limted nunber of such seats should be nmade avail abl e as
the noney brought by such students adnitted against NRI quota
enabl es the educational “institutions to strengthen its |evel of
education and also to enlarge its educational activities. It was
al so pointed out that people of-Indian origin, who have mgrated
to other countries, have a desire to bring back their children to
their own country as they not only get education but also get
reunited with Indian cultural ethos by virtue of being here. They
al so wi sh-the nmoney which they woul d be spendi ng el sewhere on
education of their children should rather reach their own
notherland. A limted reservation of such seats, not exceeding
15% in our opinion, may be nade avail able to NRIs dependi ng

on the discretion of the nanagenent subject to two conditions.
First, such seats should be utilized bona fide by the NRIs only
and for their children or wards. Secondly, within this quota, the
nmerit should not be given a conplete go-by. The amount of

noney, in whatever formcollected fromsuch NRI's, should be
utilized for benefiting students such as from econom cally weaker
sections of the society, whom on well defined criteria, the
educational institution may admt on subsidi zed paynent of their

f ee. To prevent msutilisation of such quota or any mal practice
referable to NRI quota seats, suitable legislation or regulation
needs to be framed. So long as the State does not do it, it wll
be for the Conmttees constituted pursuant to Islamc

Acadeny’s direction to regul ate.

Qur answer to the first question is that neither the policy
of reservation can be enforced by the State nor any quota or
per cent age of adm ssions can be carved out to be appropriated
by the State in a mnority or non-mnority unaided educationa
institution. Mnority institutions are free to admt students of
their own choice including students of non-mnority comunity
as al so nmenbers of their own community fromother States,
both to alimted extent only and not in a manner and to such an
extent that their mnority educational institution status is lost., |If
they do so, they | ose the protection of Article 30(1).
Q 2. Admission procedure of unai ded educationa
institutions.

So far as the minority unaided institutions-are concerned
to admt students being one of the conmponents of "right to
establish and administer an institution", the State cannot

interfere therewth. Upto the level of undergraduate education
the mnority unaided educational institutions enjoy tota
freedom

However, different considerations would apply for graduate
and post-graduate | evel of education, as also for technical and
pr of essi onal educational institutions. Such education cannot be
i nparted by any institution unless recognized by or affiliated
with any conpetent authority created by | aw, such as a
University, Board, Central or State Government or the |iKke.
Excel | ence i n education and mai ntenance of high standards at
this level are a must. To fulfill these objectives, the State can
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and rather nmust, in national interest, step in. The education
know edge and learning at this | evel possessed by individuals
collectively constitutes national wealth.

Pai Foundati on has already held that the mnority status
of educational institutions is to be determned by treating the
States as units. Students of that comunity residing in other
States where they are not in mnority, shall not be considered to
be minority in that particular State and hence their adnission
woul d be at par with other non-minority students of that State.
Such admissions will be only to a linted extent that is like a
"sprinkling of such adm ssions, the termwe have used earlier
borrowi ng from Keral a Education Bill, 1957. In mnority
educational institutions, aided or unaided, adm ssions shall be at
the State level. Transparency and nmerit shall have to be
assured.

VWhet her m nority or non-minority institutions, there may
be nore than one simlarly situated institutions inparting
education in any one discipline, in.any State. The sanme aspirant
seeki ng adm ssion to take education in any one discipline of
education shall have to purchase adm ssion forns from severa
institutions and appear at several adm ssion tests conducted at
di fferent places on sane or different dates and there nmay be a
clash of dates. |If the sanme candidate is required to appear in
several tests, he would be subjected to unnecessary and
avoi dabl e expendi ture and i nconveni ence.. There is nothing
wrong in an entrance test being held for one group of institutions
i mparting same or simlar education. Such institutions situated
in one State or in nore than one State may join together and
hold a common entrance test or the State may itself or through
an agency arrange for holding of such test. Qut of such comon
merit list the successful candi dates can be identified and chosen
for being allotted to different institutions depending on the
courses of study offered, the number of seats, the kind of
mnority to which the institution belongs and ot her relevant
factors. Such an agency conducting Conmon Entrance Test
(CET, for short) nust be one enjoying utnost credibility and
expertise in the matter. This would better ensure the fulfillnent
of twin objects of transparency and nerit. CET is necessary in
the interest of achieving the said objectives and al so for saving
the student community from harassnent and exploitation
Hol di ng of such common entrance test foll owed by centralized
counseling or, in other words, single wi ndow systemregulating
adni ssi ons does not cause any dent in the right of mnority
unai ded educational institutions to adnit students of their
choi ce. Such choice can be exercised fromout of 1ist of
successful candi dates prepared at the CET without altering the
order of merit inter se of the students so chosen

Pai Foundation has held that mnority unai ded

institutions can legitimately clai munfettered fundanental right
to choose the students to be all owed adm ssions and the

procedure therefor subject to its being fair, transparent and non-
exploitative. The sanme principle applies to non-mnority unai ded
institutions. There nay be a single institution inparting a
particul ar type of education which is not being inparted by any
other institution and having its own admi ssion procedure
fulfilling the test of being fair, transparent and non-exploitative.
Al institutions inparting same or simlar professional education
can join together for holding a commobn entrance test satisfying
the abovesaid triple tests. The State can al so provide a
procedure of holding a compn entrance test in the interest of
securing fair and nerit-based admi ssions and preventing mal -

admi ni stration. The adm ssion procedure so adopted by private
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institution or group of institutions, if it fails to satisfy all or any of
the triple tests, indicated hereinabove, can be taken over by the

State substituting its own procedure. The second question is

answer ed accordingly.

It needs to be specifically stated that having regard to the

| arger interest and welfare of the student community to pronote
nerit, achieve excellence and curb mal -practices, it would be
perm ssible to regul ate adni ssions by providing a centralized
and single w ndow procedure. Such a procedure, to a |large
extent, can secure grant of nerit based adm ssions on a
transparent basis. Till regulations are franed, the adm ssion
comm ttees can oversee adnmi ssions so as to ensure that nerit is
not the casualty.

Q 3 Fee, regul ation of

To set up a reasonable fee structure is also a conponent of
"the right to establish and admnister an institution" within the
nmeani ng of Article 30(1) of the Constitution, as per the | aw
decl ared inPai Foundation. ~Every institution is free to devise
its own fee structure subject tothe limtation that there can be
no profiteering and no capitation fee can be charged directly or
indirectly, or in any form (Paras 56 to 58 and 161 [ Answer to
Q 5(c)] of Pai Foundation are relevant in this regard).

Capitation Fees

Capitation fee cannot be pernitted to be charged and no
seat can be permitted to be appropriated by paynent of
capitation fee. ’'Profession’ has to be distinguished from
"business’ or a nere 'occupation”. Wile inbusiness, and to a
certain extent in occupation, there is a profit notive, profession
is primarily a service to society wherein earning is secondary or

incidental. A student who gets a professional degree by
paynment of capitation fee, once qualified as a professional, is
likely to aimnore at earning rather than serving and that
beconmes a bane to the society. The charging of capitation fee

by unai ded mnority and non-mnority institutions for

prof essional courses is just not permssible. Sinmlarly,
profiteering is also not perm ssible. Despite the |egal position
this Court cannot shut its eyes to the hard realities of
commer ci al i zati on of education and evil practices being adopted
by many institutions to earn |arge anounts for their private or
selfish ends. If capitation fee and profiteering is to be checked,
the nethod of adm ssion has to be regul ated so that the

adni ssions are based on nerit and transparency and the

students are not exploited. It is pernmissibleto regulate
adm ssion and fee structure for achieving the purpose just
st at ed.

Qur answer to Question-3 is that every institution is free to
devise its own fee structure but the same can be regulated in the
interest of preventing profiteering. No capitation fee can be
char ged.

Q 4. Conmittees formed pursuant to |Islamc Acadeny

Most vehement attack was laid by all the | earned counse
appearing for the petitioner-applicants on that part of Islamc
Acadeny which has directed the constitution of two committees
dealing with adm ssions and fee structure. Attention of the Court
was invited to paras 35,37, 38, 45 and 161 (answer to question
9) of Pai Foundation wherein simlar schene framed in Unn
Kri shnan was specifically struck down. Vide para 45, Chief
Justice Kirpal has <clearly ruled that the decision in Unn
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Krishnan insofar as it franed the schene relating to the grant

of adm ssion and the fixing of the fee, was not correct and to
that extent the said decision and the consequent directions given
to UGC, AICTE, MCl, the Central and the State Governnents etc.
are overruled. Vide para 161, Pai Foundati on upheld Unn

Krishnan to the extent to which it holds the right to primary
education as a fundanental right, but the schene was overrul ed.
However, the principle that there should not be capitation fee or
profiteering was upheld. Leverage was allowed to educationa
institutions to generate reasonable surplus to neet cost of
expansi on and augnentation of facilities which would not

amount to profiteering. It was submitted that |slamc Acadeny

has once again restored such Conmittees which were done away

wi th by Pai Foundati on.

The | earned seni or counsel appearing for different private
prof essi onal institutions, who have questioned the schene of
per manent Conm ttees set up in the judgnent of Islanmic
Acadeny, very fairly do not dispute that even unai ded
mnority ‘institutions can be subjected to regul atory mneasures
with a viewto curb comercialization of education, profiteering
init and exploitation of students. Policing is permssible but not
nationalization or total take over, submtted Shri Harish Sal ve,
the | earned senior counsel. Regul atory neasures to ensure
fairness and transparency in admi ssion procedures to be based
on nerit have not been opposed as objectionabl e though a
mechani sm ot her than formation of Conmttees-in terms of
I sl ami ¢ Acadeny was insisted on and pressed for. Simlarly, it
was urged that regulatory neasures, to the extent pernissible,
may form part of conditions of recognition and affiliation by the
uni versity concerned and/or M and Al CTE for maintaining
st andards of excellence in professional ‘education.  Such
neasures have al so not been questioned as violative of the
educational rights of either minorities or non- mnorities.

The two committees for nonitoring adm ssion
procedure and determning fee structure in the judgment of
I sl ami ¢ Acadeny, are in our view, pernissive as regulatory
neasures ainmed at protecting the interest of the student
conmunity as a whole as also the mnorities thenselves, in
mai nt ai ni ng required standards of professional education on non-
exploitative ternms in their institutions. —Legal provisions nmade by
the State Legislatures or the schene evolved by the Court for
noni tori ng adni ssion procedure and fee fixation do not violate
the right of mnorities under Article 30(1)-or the right of
mnorities and non-minorities under Article 19(1)(g). They are
reasonabl e restrictions in the interest of mnority institutions
perm ssi bl e under Article 30(1) and in the interest of genera
public under Article 19(6) of the Constitution.

The suggesti on made on behal f of mnorities and non-
mnorities that the same purpose for which Committees have
been set up can be achieved by post-audit or checks after the
institutions have adopted their own adm ssion procedure and fee
structure, is unacceptable for the reasons shown by experience
of the educational authorities of various States. Unless the
admi ssion procedure and fixation of fees is regulated and
controlled at the initial stage, the evil of unfair practice of
granting adm ssion on avail abl e seats gui ded by the paying
capacity of the candi dates would be inmpossible to curb
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Non-mnority unaided institutions can also be subjected to
simlar restrictions which are found reasonable and in the
i nterest of student community. Professional education should be
made accessible on the criterion of nerit and on non-exploitative
terns to all eligible students on an uniformbasis. Mnorities or
non-mnorities, in exercise of their educational rights in the field
of professional education have an obligation and a duty to
mai ntai n requi site standards of professional education by giving
admi ssions based on nerit and maki ng education equally
accessible to eligible students through a fair and transparent
adnmi ssion procedure and on a reasonable fee-structure.

In our considered view, on the basis of judgnent in Pa
Foundati on and various previous judgnents of this Court which
have been taken into consideration in that case, the scheme
evol ved of setting up the two Commttees for regul ating
adm ssi.ons and deternmining fee structure by the judgment in
| sl am ¢ Acadeny cannot be faulted either on the ground of
al | eged i'nfringenment of Article 19(1)(g) in case of unaided
pr of essi onal educational institutions of both categories and
Article 19(1)(g) read with Article 30 in case of unaided
prof essional institutions of mnorities.

A fortiori, we do not see any inpedinment to the
constitution of the Committees as a stopgap or adhoc
arrangenent nade in exercise of the power conferred on this
Court by Article 142 of the Constitution until a suitable
| egislation or regulation framed by the State steps in. Such
Conmi ttees cannot be equated with Unni Krishnan Commttees
whi ch were supposed to be pernanent in nature.

However, we would like to/sound a note of caution to such
Conmittees. The |earned counsel appearing for the petitioners
have severely criticised the functioning of sonme of the
Conmittees so constituted. It was pointed out by citing concrete
exanpl es that some of the Conmittees have indulged in
assum ng such powers and perform ng such functions as were
never given or intended to be given to themby Islamc
Acadeny. Certain decisions of sonme of the Conmittees were
subj ected to serious criticismby pointing out that the fee
structure approved by them was abysnally | ow whi ch has
rendered the functioning of the institutions al nost inpossible or
made the institutions run into |losses. |In some of the
institutions, the teachers have left their job and migrated to
other institutions as it was not possible for the nmanagenent to
retain talented and highly qualified teachers against the salary
permtted by the Committees. Retired Hi gh Court Judges
headi ng the Comm ttees are assisted by experts in accounts and
management. They al so have the benefit of hearing the
contendi ng parties. W expect the Conmittees, so |long as they
remain functional, to be nore sensitive and to act rationally and
reasonably with due regard for realities. They should refrain
fromgeneralizing fee structures and, where needed, should go
into accounts, schemes, plans and budgets of an individua
institution for the purpose of finding out what would be an idea
and reasonabl e fee structure for that institution

We nake it clear that in case of any individual institution
if any of the Committees is found to have exceeded its powers
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by unduly interfering in the adm nistrative and financial matters
of the unaided private professional institutions, the decision of
the Conmittee being quasi-judicial in nature, would al ways be
subj ect to judicial review

On Question-4, our conclusion, therefore, is that the
judgrment in Islamc Acadeny, in so far as it evolves the
schenme of two Comm ttees, one each for adm ssion and fee
structure, does not go beyond the law | aid down in Pa
Foundati on and earlier decisions of this Court, which have been
approved in that case. The challenge to setting up of two
Comm ttees in accordance with the decision in Islanic
Acadeny, therefore, fails. However, the observation by way
clarification, contained in the later part of para 19 of Islamc
Acadeny whi ch speaks of quota and fixation of percentage by
State CGovernment is rendered redundant and nust go in view of
what has been already held by us in the earlier part of this
j udgrment whil e dealing with Question No. 1.

Epi | ogue

We have answered the four questions forrmulated by us in
t he manner indicated hereinabove. Al other issues which we
| eave untouched, may be dealt with by the regul ar Benches
which will take up individual cases for decision

We have placed on recordin the earlier part of this
j udgrment and, yet, before parting we would liketo reiterate,
that certain recitals, certain observations and certain findings in
Pai Foundation are contradictory inter se and such conflict can
only be resolved by a Bench of a coramlarger than Pa
Foundati on. There are several questions which have remai ned
unanswered and there are certain questions which have propped
up post Pai Foundation and Islanm ¢ Acadeny. To the extent
the area is |left open, the Benches hearing individual cases after
this judgnent would find the answers. |ssues referable to those
areas which are already covered by Pai Foundation and yet
open to question shall have to be answered by a Bench of a
| arger coramthan Pai Foundation. W | eave those issues to be
taken care of by posterity.

We are al so conscious of the fact that adni ssion process in
several professional educational institutions has already
commenced. Sone adm ssions have been nade or are in the

process of being made in consonance with the schenes and
procedures as approved by Commttees and in some cases

pursuant to interimdirections made by this Court or by the H gh
Courts. This judgnment shall not have the effect of disturbing the
admi ssions already made or with regard to which the process

has al ready commenced. The law, as laid down in this

j udgrment, shall be given effect to fromthe academ ¢ year
conmenci ng next after the pronouncenent of this judgnent.

It is for the Central Government, or for the State
Governnents, in the absence of a Central legislation, to cone
out with a detailed well thought out |egislation on the subject.
Such a legislation is long awaited. States must act towards this
direction. Judicial wing of the State is called upon to act when
the other two wings, the Legislature and the Executive, do not
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act. Earlier the Union of India and the State Governnents act,

the better it would be. The Comittees regul ating adni ssion
procedure and fee structure shall continue to exist, but only as a
temporary measure and an inevitable passing phase until the
Central CGovernnent or the State Governnments are able to

devi se a suitable mechani sm and appoi nt conmpetent authority in
consonance with the observati ons nmade herei nabove. Needl ess

to say, any decision taken by such Comrittees and by the

Central or the State CGovernments, shall be open to judicial reviewin
accordance with the settled paranmeters for the exercise of such jurisdiction
Before parting, we would like to place on record our appreciation of
the val uabl e assi stance rendered by all the | earned senior counsel and other
counsel appearing in the case and who have addressed us, highlighting very
many aspects of the ticklish issues in the field of professional education
whi ch have propped up for decision in the Iight of the 11-Judge Bench
deci sion in Pai Foundation and Constitution Bench decision in Islamc
Acadeny. But for their assistance, the issues would have defied resol ution

Al _the petitions, Cvil Appeals and | As shall now be |isted before
appropriate Benches for hearing.




