IN THE HIGH COURT OF KARNATAKA AT BENGALIJRU R
DATED THIS THE 28™ DAY OF FEBRUARY, 2023 \\\
BEFORE
THE HON'BLE MR. JUSTICE M. MAGAPPASANNA

CRIMINAL PETITION No.4761 OF 2022

BETWEEN:

MALLIKARJUN DESAI GOUIDAR

... PETITIONER
(BY SRI CHETAN DESAI, ADVCCATE)

AND:

1. STATE OF KARNATAKA
BY CHARNDRA LAYOUT POLICE STATION
BENGALUKY
REPRESENTED BY THE
STATE PUBLIC PROSECUTOR
HIGH COURT BUILDING
BENGALURU - 560 001.



... RESFONDENTS

(BY SRI K.S.ABHIJITH, HCGP FOR R1;
SMT. VEENA J. KAMATH, ADVOCATE A/W
MS. LEKHA G.D., ADVOCATE FGR R2)

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE ENTIRE CHARGE SHEET FILED BY
THE RESPONDENT 1- POLICE IN 5.C. NO.664/2022 FOR THE
OFFENCE PUNISHABLE UNDER SECTIONS 376, 376(2)(N), 354,
323, 406, 504, 566 READ WITH 34 OF INDIAN PENAL CODE,
PENDING ON THE FILE CF LIII ADDITIONAL CC & S]] AT
BENGALURU AND CONSEQUENT  FROCEEDINGS PURSUANT
THERETO, AS AGAINST THE ACCUSED/PETITIONER HEREIN.

THIS CRIMINAL PETITIGN HAVING BEEN HEARD AND

RESERVED FOR QRDERS ON 06.02.2023, COMING ON FOR
PRONOUNCEMENT THIS DAY, THE COURT MADE THE FOLLOWING: -

ORDER

The petitioner is before this Court calling in question
proceedings in £.C.No.664 of 2022 arising out of Crime No.54 of
2021 registered for offences punishable under Sections 376,
376(2)(n), 354, 323, 406, 504, 506 r/w 34 of the IPC pending

before the LIII Additional City Civil and Sessions Judge, Bengaluru.



2. Shorn of unnecessary details, facts in brief, are as follows:-

The 2™ respondent is the complainant and the petiticner is
the accused. The two became acquaintances. The acquzintance
turned into relationship and the relationship into sexual
relationship. This is said to have ¢gone oi fuor a long period. The
allegation is that on the pretext of marriage, the petitioner had
sexual intercourse with the 2" respondent/complainant and has
later breached the promise cf marriage and, therefore, the
contention is thet consent of the complainant was obtained by
inducement on false promise of marriage. On the said alegation,
the 2" respondent ragisters a crime in Crime No.54 of 2021 for the
afore-quoted offences. Thie Police, after investigation, file a charge
sheet in thie matter and the case is now registered as S.C.No.664 of
2022 and pencuing before the learned Sessions Judge. Filing of
charge sheet by the Police after investigation thereto is what drives

the petitioner to this Court in the subject petition.

3. Heard Sri Chetan Desai, learned counsel appearing for the

petitioner; Sri Kiran S. Javali, learned State Public Prosecutor



representing respondent No.1 and Smt. Veena J.Kamath along with

Ms. Lekha G.D., learned counsel appearing for respandent No.2.

4. The learned counsel appearing for the petitioner would
contend with vehemence that it is not one or two, hut for tive years
the petitioner and respondent No.2/complairant were in love,
wanted to get married, but in view of caste equations not meeting,
the marriage could not take piace despite hectic efforts on the part
of the petitioner. 1t is then the compiainant turns around and
brands the relationsitip of tihe petitioner with the 2" respondent to
be on the false pretext of marriage and alleges that the petitioner
had sexual intercourse on several occasions on that pretext and,
therefore, it amcunts to rape. He would contend that it would not

amounrt to rape by any stretch of imagination as it was consensual.

5. Cn the cther hand, the learned counsel Smt. Veena
J.Kamath woulta vehemently refute the submissions by taking this
Court through the complaint, Section 164 CrPC statement and
summary of the charge sheet to contend that, if consent is obtained
by false promise or false pretext that the accused would marry the

complainant, it would amount to rape, as consent is not given by



free will. The learned counsel seeks to place reliance upcn several
judgments which point at consent being taken on false pretext of
marriage and seeks to make a distinction with iregara to promise of
marriage and false promise of marriage. Sh2 would submit that it
is @ matter of trial for the petiticner to come out lean as it requires
evidence to establish whether it was a sexuai intercourse between

the two, on promise of marriecge or cn & false promise of marriage.

6. The learned State Public Prosecutor Sri Kiran S. Javali
representing the respondent/State would also vehemently oppose
the petition to contend tnat it is @ matter of trial for the petitioner
to come out clean. The Police have filed a charge sheet for the
aforesaid offences and the contents of the charge sheet clearly
reveal tnat sexual intercourse had taken place on account of false

promise of marriage.

7. T have given my anxious consideration to the submissions
mede by the respective learned counsel and have perused the

material on record.



8. The afore-narrated facts are not in dispute. The
complainant was the friend of another, who was the friend of the
petitioner, which was the link for the complainant cefriending the
petitioner. The relationship between the petitioner and the 2™
respondent grew with friendship, metamorphosed into relationship
and paved way to have a sexual relationship. It went on for several
years. This is a matter of record, as the complainant herself in the
complaint registered, so narrates the entire history of relationship
between the petitiorei and thie complainant. Since the entire issue
now springs from registration cf the ccmplaint, it becomes germane
to notice the cormiplaint itself. The complaint so registered against

the petitioner on 10-03-2021 reads as follows:-
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(Emphasis added)
The subject of the complaint is that the petitioner on several
occasions has nad forceful sexual intercourse with the complainant
and has had financial transactions luring the complainant on the
pretexi of marriage. The 2" paragraph of the complaint indicates
that the petitioner and the complainant were in love for 5 years and

they had known each other for 12 years. The further narration is



that on several occasions she has had sex with the petitiorier on the
promise of marriage by the petitioner. But the promise had
remained as promise only. She also narrates certain financial
transaction between the two. The crux of the complaint appears to
be several financial transactions between the twc. Statement of the
complainant was recorded under Secticn 164 of the Cr.P.C. before
the learned Magistrate. The statement z0 recorded forms the entire
fulcrum of the allegations against tha petiticnei, therefore, I deem
it appropriate to qucte the statement rendeied by the complainant,

it reads as follows:
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(Emphasis added)
The narration in the compiaint and tiie staternent under Section 164
of the Cr.P.C., if read in iuxtaposition, what would unmistakably
emerge is, the petitioner and the compiainant were in love and
have had intercourse on several occasions for years. The
statement cleariy records that the petitioner had made hectic
efforts to get married to the complainant. The family of both the
petitioner and tire complainant were known to each other. Talks of
miarriage did take place, but failed. The failure was on account of
consensus not bteirg arrived due to caste equations. Though the
complaint and the statement narrates that the petitioner has had
sexual initercourse with the complainant, initially forcibly, but the
said force cannot be seen to continue for five long years. The

narration would clearly indicate that the relationship between the

petitioner and the 2" respondent was consensual. If it is
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consensual, it cannot be alleged that it would become an ingredient
of rape under Section 375 of the IPC, for it to become punicshable
under Section 376 of the IPC. The Police on the basis of the
aforesaid statement and investigation, have filed a charge shicet in
the matter. Column No.17 of the charge shee:, which forms iis

summary, reads as follows:
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AT TOOTE0 wggmdg SYNe, 00 173(8) ALT.LA SRG PG
@oﬁ@aﬁg” foﬁ@mmgwm@m ”

(Emphasis added)
On a coalesce of the complaint, the statement and tihe summary of
the charge sheet, it becomes as clear that the reiationship etween
the two was purely consensual as finding is that, the petitioner aind
the complainant have had sexual escapades, not once but on
several occasions. The contenticn is that the consent of the
petitioner is obtained on tihe false promise of marriage and
therefore, it should be termed as a rape and become punishable
under Section 376 ¢f the IPC. The submission is unacceptable, as
the consent of a woman on & promise to marry is always an
enigma, apt it would be to refer to a judgment of a Division Bench
of the High Court of Kerala in the case of RAMACHANDRA VS.

STATE OF KERALA'. The Division Bench has held as follows:

“"Uriderstanding the ‘consent’ of a woman on _a promise to
marry:

6. The consent of a woman on a promise to marry is an
enigma for the prosecution to prove. Consent refers to the
state of mind of both parties in an act. In a sexual act, if
both have understood the nature of the sexual relationship,
consent is implicit in such a relationship. While considering
the relationship, the Court will have to weigh the position of
the accused to control the woman. It is to be remembered

12022 SCC Online Ker 1652
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that the statutory provisions of the offence of rape as
understood in the Penal Code, 1860, is not gender hautral. A
woman, on a false promise of marrying and having
sexual relationship with a man, with the consent of the
latter obtained on such false promise, cannot he
punished for rape. However, a iman on a false nromise
of marrying a woman and having sexuai relacionship
with the woman would lead to thke proscacution's case
of rape. The law, therefore, creates a fictitious
assumption that the man is always in a pcsition to
dominate the will of the woman. The understanding of
consent therefore, has to be related to the dominant
and subordinate relationship in a sexual act.

7. Section 375 of the IPC states that a man is said to
commit rape if he has had any form cf sexual intercourse
without the consent of a womean. Explanaiion 2 to Section
375 refers io the form of expression of ‘consent’. It is
appropriate to refer to expianation 2 which reads thus:

“Explanation 2 : Consent means an unequivocal
voluintary agreement when the woman by words,
gestures o: ariv form of verbal or non-verbal
communication, comminicates willingness to
particinate in trhe specific sexual act:

Provided that a weman who does not physically
resist to the act of penetration shall not by the reason
only cf that fact, be regarded as consenting to the
sexual activity.”

8. Thera cannot be any room for doubt in this case
as te tne consent of PW1 for having sexual intercourse
with the accused. PW1 referred to three incidents of
sexual intercourse. First of such incidents happened in
a lodge. She did not raise any complaint immediately
thereafter. Again, she had sexual intercourse at the
residence of the accused. The third incident happened
at her own house where also, she did not raise any
complaint. According to her, she was promised by the
accused that he would marry her. She also deposed
about proposing the marriage at the Manarcaud
Temple. But no ceremonies were conducted to
establish legal marriage. She approached the Chief
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Judicial Magistrate, Kottayam, with a complaint. This
was forwarded to the police for investigation. The
police registered an FIR on 18/11/2014.

Consent on misconception of fact:

9. Section 90 of IPC refers to a conszrit as not consent
intended by any provisions of the Perial Code, 1860U. Saction
90 reads thus:

"90. Consent known to be given under fear or
misconception.—A consent is ot such a conserit as is
intended by any section of this Code, if the consent is
given by a person undzr fear of injury, or under a
misconception of fact, and 'f the person doing the act
knows, or has reasor: to bciieve, that the consent was
given in consequence of such fear oir imisconception;
or

Consent of insane perscn.—if the consent is given
by a persoin who, frem uriscundness of mind, or
intoxication, is unable to understand the nature and
consequence cf tiat to which he gives his consent; or

Consent of child.—uniess the contrary appears
from tne context, i the consent is given by a person
who is under twelve years of age.”

10. We sha!l now advert to some of the precedents
before coinsidering the point of guilt of the accused in
this case. In Pramod Suryabhan Pawar v. State of
Mahara=htra [(2019) 9 SCC 608], the Apex Court
distinguished sexual relationship based on false
proinise to marry and a breach of promise to marry.
The 4dpex Court held that the offence of rape is not
constituted when it was only a breach of promise to
merry. The false promise of marriage is explained as a
prorise not given in good faith, with no intention of
being adhered to at the time it was given. In Anurag
Soni v. State of Chhattisgarh [(2019) 13 SCC 1] on a
similar line, the Apex Court, noting that the accused
had no intention to marry the prosecutrix, held that
engaging in a physical relationship on the pretext of
marriage, fell in the category of rape. In Deepak
Gulati v. State of Haryana [(2013) 7 SCC 675] the
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Hon'ble Supreme Court distinguished rape and
consensual sex and held that “there is a ciear
distinction between rape and consensual sex and in a
case like this, the Court must very carefully examine
whether the accused had actually wanted to marry the
victim or had mala fide motives and made a false
promise to this effect only to satisry his iust. As the
latter falls within the ambit of chaating or deception.”
In Dhruvaram Murlidhar Sonrar (Dr.) v. State of
Maharashtra [2019 (1) KHT 403], the Apex Court held
that if the accused had not made & piromise with the
sole intention to seduce the prosecutiix to indulge in
sexual act, such an act wouid not amount to rape.
In State of Uttar Pradesh v. Neushad [(2013) 16 SCC
651] again the Hon'ble Supreme lTourt held that the
consent of the victim cbhtained byv the accused by
giving false promise of marrying her would amount to
committing rape.

11. Tne false promise of marriage refers to the
state of mind c¢f the accused. The point of guilt is
relatable to the state of mind of the accused at the
tirme of commiiting the act of sex. If the accused had
no real inizntion to marry, it can be easily concluded
that the consent of the victim is a misconception of
fact. The accused migi:t have had intention to marry
but he was not sure whether the marriage would take
rlace or not. If the accused had not disclosed full
information to the prosecutrix regarding the factors
whkich would hamper or hinder the impending
imarriage with her, can the Court hold that sexual
auionomy had been violated or not? Had the accused
disclesed information about the chances of marriage,
would ske have consented? If there was no full
discicsuire of factors that could have a bearing on the
consent of the woman, can we hold that such cases fall
in the category of breach of promise? We need to
discuss this in detail.”

(Emphasis supplied)
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The Division Bench of the High Court of Kerala was following
the judgments rendered by the Apex Court, on the issue, rendered

from time to time.

9. The consent in the case at harid is nct once, twice or
thrice; not for days or months; hut for several vears, five years
precisely, as is narrated in the complaint as the two were in love.
Therefore, for five long years, it cannot be said that the consent of
a woman has been taken for havirig such instances, all along
against her wiil. Tt is the length of the relationship and the acts in
such period of such relationship between the two that takes away
the rigor of ingiredients of Section 375 of the IPC, for it to become

an offence under Section 376 of the IPC.

10. On the aforesaid facts, it becomes germane to notice the
judgmeits on the issue. The Apex Court has delineated the inter-
play between the offence of rape and a consensual sexual
relationship, both on the false promise of marriage and promise of
marriage. Therefore, a deeper delving into the issue becomes
unnacessary, suffice to quote the judgments of the Apex Court.

The Apex Court in the case of PRAMOD SURYABHAN PAWAR v.
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STATE OF MAHARASHTRA? has drawn distinction between rape
and consensual sexual relationships. While delineating inter-play
between promise of marriage and allegation of rape, the Apex Court

has held as follows:

7

"14. In the present caze, the "niisconception of fact”
alleged by the complainant is the appellant's promise to marry
her. Specifically in the context of a promise to marry, this Court
has observed that there is a distinction betweeri a faise promise
given on the understanding by the meaker that it will be broken,
and the breach of a promise which is made in good faith but
subsequently not fulfilled. In Anurag Soniv. State of
Chhattisgarh [Anurag Soni v. State cf Chhattisgarh, (2019) 13
SCC 1 : 2019 SCC Oniine SC 509], this Court held:

"12. The surn end substance of the aforesaid
dezisicns would be that if it is established and proved that
from: the inception the accusad who gave the promise to
the prosectitrix to marry, did not have any intention to
marry and the prusecutrix gave the consent for sexual
intercourse on such an assurance by the accused that he
would marry her, such a consent can be said to be a
consent obtained on a misconception of fact as per
Section S0.IPC -and, in such a case, such a consent would
not excuse the offender and such an offender can be said
to have committed the rape as defined under Sections
375 IPC and can be convicted for the offence under
Section 376 IPC.”

Similar observations were made by this Court in Deepak
Gulati v. State of Haryana (2013) 7 SCC 675 : (2013) 3 SCC
(Cri) 660] (Deepak Gulati):

"21. ... There is a distinction between the mere
breach of a promise, and not fulfilling a false promise.
Thus, the court must examine whether there was made,
at an early stage a false promise of marriage by the
accused;”

*(2019) 9 SCC 608
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15. In Yedla Srinivasa Rao v. State of A.P. (2006) 1i SCC
615 : (2007) 1 SCC (Cri) 557] the accused forcibly established
sexual relations with the complainant. When she asked the
accused why he had spoiled her life, he promisea to marry hei-.
On this premise, the accused repeatedlv had sexual intercourse
with the complainant. When the complainant became pregnant,
the accused refused to marry her. When the matter was birought
to the panchayat, the accused admitted to having had sexua!
intercourse with the complainant but subzequent!y absconded.
Given this factual background, the Court cbserved:

"10. It appears that the intentiori of the accused as
per the testimony of P\WW 1 was, right from the beginning,
not honest and he kept cii prarnising that he will marry
her, till she became pregnant. Thic kind of consent
obtained by the accusea cannct he said to be any consent
because she was under a misconception of fact that the
accused intends to marry her, therefore, she had
submitted tc sexual intercourse with him. This fact is also
aamitted by the accusea that he had committed sexual
intercourse which is apparent from the testimony of PWs
1, 2 and 32 and before the panchayat of elders of the
village. It is more than clear that the accused made a
false promise that he would marry her. Therefore, the
intention of the accused right from the beginning was not
bona fide and the poor girl submitted to the lust of the
accused, completely being misled by the accused who
held out the promise for marriage. This kind of consent
taken by the accused with clear intention not to fulfill the
promise and persuading the girl to believe that he is
geing to marry her and obtained her consent for the
sexual intercourse under total misconception, cannot be
treated to be a consent.”

16. Where the promise to marry is false and the
intention of the maker at the time of making the promise
itzelf was not to abide by it but to deceive the woman to
convince her to engage in sexual relations, there is a
“"misconception of fact” that vitiates the woman's
“"consent”. On the other hand, a breach of a promise
cannot be said to be a false promise. To establish a false
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promise, the maker of the promise should have had no
intention of upholding his word at the time or giving it.
The “consent” of a woman under Section 375 is vitiated
on the ground of a "misconception of faci” where such
misconception was the basis for her choorsing to engage
in the said act. In Deepak Gulati [Deepak Gulati v. State of
Haryana, (2013) 7 SCC 675 : (2013) 3 SCC (Cri) 640] this
Court observed : (SCC pp. 682-84, paras 21 & 24)

“21. ... There is a distinction between the mere
breach of a promise, and not fulfilling a false piomise.
Thus, the court must examine whether there was made,
at an early stage a false prumise of marriage by the
accused; and wnether the ccnsent involved was given
after wholly uncaerstanding the nature and consequences
of sexual indulgence. Thers may be a case where the
prosecutrix agrees to have sexual intercourse on account
of her love and passion for the accused, and not solely on
account of inisrepresentation made to her by the accused,
or where an accused or. account of circumstances which
he could not have forcseen, or which were beyond his
control, was unable tc marry her, despite having every
intent.on to do sc. Such cases must be treated differently.

Xk >k

24. Herce, il is evident that there must be
adequate evidence to show that at the relevant time i.e.
at the initial stage itself, the accused had no intention
whatsoever, of keeping his promise to marry the victim.
There may, of course, be circumstances, when a person
having the best of intentions is unable to marry the victim
owing to various unavoidable circumstances. The “failure
to keep a promise made with respect to a future
unceriain date, due to reasons that are not very clear
from the evidence available, does not always amount to
misconception of fact. In order to come within the
meaning of the term “misconception of fact”, the fact
must have an immediate relevance”. Section 90 IPC
cannot be called into aid in such a situation, to pardon the
act of a girl in entirety, and fasten criminal liability on the
other, unless the court is assured of the fact that from the
very beginning, the accused had never really intended to
marry her.”
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(emphasis suppiied)

17. In Uday v. State of Karnataka, (2062) 4 SCC
46: 2003 SCC (Cri) 775] the complainant was a coilego-
going student when the accused promised to ma:rry her.
In the complainant's statement, she admiited ihat she
was aware that there would be sianificant opposition
from both the complainant's and accused's families to the
proposed marriage. She engaged in sexual intercourse
with the accused but norietheless kept tiie relationshio
secret from her family. The Court oirseived that in these
circumstances the accused's promise io marry the
complainant was not of immediate relevance to the
complainant’'s decisicn te engage in sexual intercourse
with the accused, wriich was motivated by other factors :
(SCC p.58, para 25)

WY oy
Vi

23, There s yet another difficulty which
faces tire prosecu:ition in this case. In a case of this
nature iwo conditions must be fulfilled for the
application of Section 90 IPC. Firstly, it must be
shown that the consent was given under a
miscenception of fact. Szcondly, it must be proved
that the perscn who cbhtained the consent knew, or
had reason to believe that the consent was given in
consequence of such misconception. We have
serious doubts trat the promise to marry induced
the prosecutrix to consent to having sexual
intercourse with the appellant. She knew, as we
have obsevcd earlier, that her marriage with the
appellant was difficult on account of caste
considerations. The proposal was bound to meet
with stiif opposition from members of both families.
There was therefore a distinct possibility, of which
she was clearly conscious, that the marriage may
not take place at all despite the promise of the
appellant. The question still remains whether even
if it were so, the appellant knew, or had reason to
believe, that the prosecutrix had consented to
having sexual intercourse with him only as a
consequence of her belief, based on his promise,
that they will get married in due course. There is
hardly any evidence to prove this fact. On the
contrary, the circumstances of the case tend to
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support the conclusion that the appellant had
reason to believe that the consent given by the
prosecutrix was the result of their d=ep lcve for
each other. It is not disputed that they were deepiy
in love. They met often, and it does appeai that the
prosecutrix permitted him liberties whick, if at all,
are permitted only to a parson with whom cne is in
deep love. It is also not without significance trat
the prosecutrix stealthily. went out with the
appellant to a lonely piace at 12 o’'clock iri the night.
It usually happens in such cases, when two young
persons are madly in iove, that they promise to
each other several tinies that come what may, they
will get married.”

(emphasis supplied)

18. To summarise the legai position that emerges
from the ebove cases, the "conzent” of a woman with
respect tc S=ction 375 must involve an active and
reasoned deliberation towards ithe proposed act. To
establish whether the “consent” was vitiated by a
“"misconception of fact” arisiing out of a promise to marry,
twe propositions must he established. The promise of
marriage must have been a false promise, given in bad
faith and with nc intention of being adhered to at the
time it was given. The false promise itself must be of
immediaie relevar.ce, or bear a direct nexus to the
woman's decision to engage in the sexual act.”

10. The Apex Court, a little later in the case
of DHRUVARANM MURLIDHAR SONAR (supra), while following the
earlier ~judgment of the Apex Court in the case
of UDAY v. STATE OF KARNATAKA reported in (2003) 4 SCC
46 and DEELIP SINGH v. STATE OF BIHAR reported in (2005) 1
SCC 82, has held as follows:

"18. In Uday v. State of Karnataka (2003) 4 SCC
46 : 2003 SCC (Cri) 775, this Court was considering a
case where the prosecutrix, aged about 19 years, had
given consent to sexual intercourse with the accused with
whom she was deeply in love, on a promise that he would
marry her on a later date. The prosecutrix continued to
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meet the accused and often had sexual intercourse and
became pregnant. A complaint was lodged on failure of
the accused to marry her. It was held that consent cannot
be said to be given under a misconceptioir of fact. It was
held thus : (SCC pp. 56-57, paras 21 & 23)

"21. It therefore apprears that the ccrnisensus of
judicial opinion is in favour of the view that the consent
given by the prosecutrix to sexual interccurse with a
person with whom she is deeply in love ori 2 bromise that
he would marry her oni-a iater date, cannot be said to be
given under a misconception of fact. A false.promise is
not a fact within the meaning of the Cods. We are
inclined to agree with: this view, but we must add that
there is no straitjacket fcrmula for determining whether
consent given by the prasecutrix to sexual intercourse is
voluntary, or whether it is given undei- a misconception of
fact. In the ultimate analysis, the tests laid down by the
courts pravide at best guidance to the judicial mind while
considering @ question cf cainsent, but the court must, in
each case, consider the evidence before it and the
surrounding circumstances, before reaching a conclusion,
because each case has its own peculiar facts which may
have a bearing on the question whether the consent was
veluntary, or was given under a misconception of fact. It
must also weigh the evidence keeping in view the fact
that the burden is on the prosecution to prove each and
every ingredierit of the offence, absence of consent being
one of them.

Xk >k

Z23. Keeping in view the approach that the court
must adopt in such cases, we shall now proceed to
concsider the evidence on record. In the instant case, the
prosecutrix was a grown-up girl studying in a college. She
was deeply in love with the appellant. She was, however,
aware of the fact that since they belonged to different
castes, marriage was not possible. In any event the
proposal for their marriage was bound to be seriously
opposed by their family members. She admits having told
so to the appellant when he proposed to her the first
time. She had sufficient intelligence to understand the
significance and moral quality of the act she was
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consenting to. That is why she kept it a secret as lorig as
she could. Despite this, she did not resist the overtures of
the appellant, and in fact succumbed to them. She thus
freely exercised a choice between resistance and assent.
She must have known the consequences of the aci,
particularly when she was conscinus c¢f the fact that their
marriage may not take place at aii on accourit of caste
considerations. All these circumstances lead us o the
conclusion that she freely, voluntarily and consciously
consented to having sexual  iritercourse with the
appellant, and her consent was not in consequence of any
misconception of fact.”

19. In Deelip Singh v. State of Bihar, (2005) 1 SCC
88 : 2005 SCC (Cri) 253], the Court framed the following two
questions relating to consent : (SCC p. 104, para 30)

(i) Is it a case oi passive submission in the face of
psyckolocical pressuire exerted or allurements made by
the accused or was it a conscious decision on the part of
the prosecutrix =~ kncwing fully the nature and
consaquences nf the act she was asked to indulge in?

{2) Whather the tacit consent given by the
prosecutrix was the result of a misconception created in
her mind as & the intention of the accused to marry her?

In this case, the girl lodged a complaint with the
police stating that she and the accused were neighbours
and they feli in love with each other. One day in February
19883, the accused forcibly raped her and later consoled
her by saying that he would marry her. She succumbed to
the entreaties of the accused to have sexual relations
withi kim, on account of the promise made by him to
marry hker, and therefore continued to have sex on
several occasions. After she became pregnant, she
revealed the matter to her parents. Even thereafter, the
intimacy continued to the knowledge of the parents and
other relations who were under the impression that the
accused would marry the girl, but the accused avoided
marrying her and his father took him out of the village to
thwart the bid to marry. The efforts made by the father of
the girl to establish the marital tie failed. Therefore, she
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was constrained to file the complaint after waiting for
some time.

20. With this factual background, the Court held
that the girl had taken a conscious decisior, after active
application of mind to the events that had transnired. it
was further held that at best, it is a case of bieach of
promise to marry rather than a cace of false promise to
marry, for which the accused is prima fazie accounrtable
for damages under civil law. It was heid thus: (Deelip
Singh v. State of Bihar, (2005) 1 SCC 8 : 2005 SCC (Cri) 253],
SCC p. 106, para 35)

"35. The remaining question is whether on the
basis of the evidence on record, it is-reasonably possible
to hold that the accused with the fraudulent intention of
inducing her to sexual intercourse, made a false promise
to marry. We have no doubt tiiat the accused did hold out
the promise tc marry her and that was the predominant
reason for the victim giri to agree to the sexual intimacy
with him. PW 12 was also too keen to marry him as she
said so specifically. But we find no evidence which gives
rise to an infererice beyond reasonable doubt that the
accuszed had no intention to marry her at all from the
inception and that the promise he made was false to his
knowledge. No  circumstances emerging from the
prosecutior: evideince establish this fact. On the other
hand, the stateinent of PW 12 that “later on”, the accused
became readv ¢to marry her but his father and others took
him away from the village would indicate that the accused
might have been prompted by a genuine intention to
marry which did not materialise on account of the
pressure exerted by his family elders. It seems to be a
case of breach of promise to marry rather than a case of
faise promise to marry. On this aspect also, the
observations of this Court in Uday case [Uday v. State of
Karnataka, (2003) 4 SCC 46 : 2003 SCC (Cri) 775] at
para 24 come to the aid of the appellant.”

21. In Deepak Gulati v. State of Haryana, (2013) 7
SCC 675 : (2013) 3 SCC (Cri) 660], the Court has drawn
a distinction between rape and consensual sex. This is a
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case of a prosecutrix aged 19 years at the time or.the
incident. She had an inclination towards the accused. The
accused had been giving her assurances of the fact that
he would get married to her. The prosecutrix, therefore,
left her home voluntarily and of her own free will to gc
with the accused to get married to him. She called the
accused on a phone numbei- given to her by him, to asi
him why he had not met her at the place that had been
pre-decided by them. She alsc waited for himi for a long
time, and when he finally arrived, sie went with him to a
place called Karna Lake where they indulged in sexual
intercourse. She did not raise any objaction at that stage
and made no complaints to anycne. Thereafter, she went
to Kurukshetra with the accusad, where she lived with his
relatives. Here too, the prasecutrix -voluntarily became
intimate with the accused. She then, for some reason,
went to live in tiie hostel at Kurukshetra University
illegally, -arid cnce again came into contact with the
accusad at Birla Mandir there. Thereafter, she even
proceeded with -the accused (o the old bus-stand in
Kurukshetra, to leave for Ambala so that the two of them
ceula get married at tiie court in Ambala. At the bus
station, the accused was arrested by the police. The Court
hald that the physical relationship between the parties
had clearly developed with the consent of the prosecutrix
ac there was neither a case of any resistance nor had she
raised any coraplaint anywhere at any time, despite the
fact that she had been living with the accused for several
days and had travelled with him from one place to
another. The Court further held that it is not possible to
apprehend the circumstances in which a charge of
deceic/rape can be levelled against the accused.

>k >k >k >k

23. Thus, there is a clear distinction between
ape and consensual sex. The court, in such cases,
must very carefully examine whether the
complainant had actually wanted to marry the
victim or had mala fide motives and had made a
false promise to this effect only to satisfy his lust,
as the latter falls within the ambit of cheating or
deception. There is also a distinction between mere
breach of a promise and not fulfilling a false
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promise. If the accused has not made the piomise
with the sole intention to seduce the prosecutrix to
indulge in sexual acts, such an act would not
amount to rape. There may be a case wheire the
prosecutrix agrees to have sexual intercourse o
account of her love and passion for the accused and
not solely on account of the misconception created
by accused, or where an accused, on account of
circumstances which he could not have foreseeri or
which were beyon<d his contrel, was unakle to
marry her despite having every intention to do.
Such cases must be treated differently. If the complainant
had any mala fide intention and if he had clandestine
motives, it is a clear case of rape. The acknowledged
consensual physica! relationshio - between the parties
would not constitute an offence undeir Section 376 IPC.

24. In the instant case, it is an admitted position
that the appellant was seiving as a Medical Officer in the
Primarv Health Centre and the complainant was working
as an Assistant Nurse in the same health centre and that
she is a widow. It was alleged by her that the appellant
inforred her that he is a married man and that he has
differences with his  wife. Admittedly, they belong to
different communities. It is also alleged that the
accused/appellant needed a month's time to get their
marriage registered. The complainant further states that
she had fallen in love with the appellant and that she
needed a coempanion as she was a widow. She has
specifically stated that "as I was also a widow and I
was dlso in need of a companion, I agreed to his
prepcesal and since then we were having love affair
end accordingly we started residing together. We
used to reside sometimes at my home whereas
sometimes at his home”. Thus, they were living
together, sometimes at her house and sometimes at
the residence of the appellant. They were in a
relationship with each other for quite some time
and enjoyed each other's company. It is also clear
that they had been living as such for quite some
time together. When she came to know that the
appellant had married some other woman, she
lodged the complaint. It is not her case that the
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complainant has forcibly raped her. She had taken a
conscious decision after active applicatior of mind
to the things that had happened. It is not a casc of
a passive submission in the f{ace or any
psychological pressure exerted and there was a
tacit consent and the tacit consent giveri bv hier was
not the result of a misconcepiion created in her
mind. We are of the view thai, even IF the
allegations made in the con:plaint are taken at tireir
face value and accepied in their entireity. they do
not make out a case ageazinst the appellant. We are
also of the view that since the complainant has
failed to prime facie siiow the commission of rape,
the complaint registered under Section 376(2)(b)
cannot be sustained.”

(Emphasis supplied)
The Apex Court in the afore-quoted iudgment has considered the
entire spectrum of iaw on the issue while following the judgment in
the case of PHRUYARAM MURALIDHAR SONAR V. STATE OF
MAHARASHTRA reported in (2019)18 SCC 191 and had

obliterated the precceedings gqua the accused.

il. Later to the judgment so rendered by the Apex Court in
the case of PRAMOD SURYABHAN PAWAR , the Apex Court in the
case of SHAMBHU KARWAR v. STATE OF UTTARPRADESH AND

ANCTHER? has held as follows:

’ 2022 SCC OnLine SC 1032
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"7. The parameters governing the exercise of the
jurisdiction of Section 482 of CrPC are well-settled and have
been reiterated in a consistent line of decisions of this Ccurt.
In Neeharika Infrastructure v. State of Mahareashtra, & three
Judge Bench of this Court which one of us was a pait of (D.Y.
Chandrachud J.), reiterated the parameters laid dewn in R.P.
Kapur v. State of Punjab and State of Haryana v. Bhajan Lal and
held that while the Courts ought fo be cautious in exercising
powers under Section 482, they do have the pcwei to queash.
The test is whether or not the &llegations in the Fik disclose the
commission of a cognizable oifence. The Court does not enter
into the merits of the allegations or trench upon the power of
the investigating agency to investigate into alleyations involving
the commission of a cogriizable offence.

8. In Bhajan Lai (supra) this Court formulated the
parameters in terms of which the powers iri Saction 482 of CrPC
may be exercised. While it is ncot necessary to revisit all these
parameters again. a rew that are relevant to the present case
may be set cut. The Court held that quashing may be
appropriate!

"10Z.(1) Where the allegations made in the first
inforrnation report or the complaint, even if they are
taken at thieir face velue and accepted in their entirety do
not prima racie constitute any offence or make out a case
against the accused. (2) Where the allegations in the first
information report and other materials, if any,
accompanying the FIR do not disclose a cognizable
offence, justifizing an investigation by police officers under
Section 156(1) of the Code except under an order of a
Magistrate within the purview of Section 155(2).

[..]

(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the proceeding is
maliciously instituted with an ulterior motive for wreaking
vengeance on the accused and with a view to spite him
due to private and personal grudge.”

9. In Dhruvaram Murlidhar Sonar v. State of
Maharashtra, a two Judge Bench of this Court while dealing with
similar facts as the present case reiterated the parameters laid
down in Bhajan Lal (supra) held that:
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"13. It is clear that for quashing the proceedings,
meticulous analysis of factum of taking cognizance of an
offence by the Magistrate is not called for. Appreciaticn of
evidence is also not permissible in exercise of irthererit
powers. If the allegations set out in the compiaint dc
not constitute the offence of which cognizarce has
been taken, it is open tc¢ the High Court fto quash
the same in exercise of its inkerent powers.”

(emphesis supplied)

10. An offence is punishable under Sectior, 376 of the IPC
if the offence of rape is established in terms of Section 375
which sets out the ingredients of the offence. In the present
case, the second description of Secticn 275 along with Section
90 of the IPC is relevant whick: is set out helow.

"375. Rape - A man is said to commit "rape” if he -
[-]
under the circumstances falling under any of the following
seven descriptions
Firstly ..
Secoridly. - Witirout her consent.
[.]

Exnianation Z. - Consent means an unequivocal
voiuntary agreement when the woman by words,
gestures or any. form of verbal or non-verbal
corrimunicatiori, communicates willingness to participate
in the specific sexual act:

Provided that a woman who does not physically
resist to the act of penetration shall not by the reason
oniy of that fact, be regarded as consenting to the sexual
activity.

XXX

90. Consent known to be given under fear or
misconception - A consent is not such a consent as is
intended by any section of this Code, if the consent is
given by a person under fear of injury, or under a
misconception of fact, and if the person doing the act
knows, or has reason to believe, that the consent was
given in consequence of such fear or misconception; or...”
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11. In Pramod Suryabhan Pawar v. State of
Maharashtra,” a two Judge Bench of this Court of which one of
us was a part (D.Y. Chandrachud J.), held in Sonu @ Stubhash
Kumar v. State of Uttar Pradesh,® observed that:

"12. This Court has repeatedly held thiat consent
with respect to Section 375 of the IPC involves an active
understanding of the circurasiances, —actions- &and
consequences of the proposed act. An individual who
makes a reasoned choice to actc after evaluating various
alternative actions (or inaction) as well as the various
possible consequences fiowing fromm such - action or
inaction, consents to sucii action..,

[..]

14. [...] Specifically ir: the contaxt of a promise to
marry, this Court has chserved that there is a distinction
between a false promise given cn tiie understanding by
the maiwer that it wili be broken, and the breach of a
promise which is made in good faith but subsequently not
fulfilled...

[...]

16. Where the piromise to marry is false and
the iintention of the maker at the time of making the
promise iiself was not to abide by it but to deceive
the womean to ccnvince her to engage in sexual
relations, there is a “"misconception of fact” that
vitiates the woman's “"consent”. On the other hand,
a breach of a promise cannot be said to be a false
promise. To establish a false promise, the maker of
the promise should have had no intention of
uphoiding his word at the time of giving it. The
“censent” of a woman under Section 375 is vitiated
on thke ground of a "misconception of fact” where
such misconception was the basis for her choosing
to engage in the said act...

[-en]

18. To summarise the legal position that
emerges from the above cases, the “consent” of a
woman with respect to Section 375 must involve an
active and reasoned deliberation towards the
proposed act. To establish whether the “consent”
was vitiated by a "misconception of fact” arising
out of a promise to marry, two propositions must be
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established. The promise of marriage must have
been a false promise, given in bad faith and with no
intention of being adhered to at the tinie it was
given. The false promise itself must e of
immediate relevance, or bear a direct nexus to the
woman's decision to engage in the sexucl aci.
(emphasis zupplied)

12. In the present case, the issue which had to be
addressed by the High Couit was whether, assuming all
the allegations in the charge-sheet are ccrrect as they
stand, an offence punishable under Section 376 IPC was
made out. Admittedly, tkhe appellant and the second
respondent were iri a consensugl relationship from 2013
until December 2017. They are boih educated adults. The
second respondent, during the course of this period, got
married on 1Z June 20i4 to someone else. The marriage
ended in 2 decree of divorce by mutual consent on 17
September 2017. The al!legations of the second
respondent indicate that her relationship with the
appellant cortinued piier to ker marriage, during the
subsistence of th2 marriage and after the grant of divorce
by mutual consent.

13. In this backdrop and taking the allegations in
the cornplaint as they stand, it is impossible to find in the
FIR or in the charge-sheet, the essential ingredients of an
offeirce undar Section 376 IPC. The crucial issue which is
te be considered is whether the allegations indicate that
the appellant had given a promise to the second
respondent to marry which at the inception was false and
on the basis of which the second respondent was induced
into a s=2xwal relationship. Taking the allegations in the
FIR and the charge-sheet as they stand, the crucial
ingredients of the offence under Section 375 IPC are
absent. The relationship between the parties was purely
of a consensual nature. The relationship, as noted above,
was in existence prior to the marriage of the second
respondent and continued to subsist during the term of
the marriage and after the second respondent was
granted a divorce by mutual consent.
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14. The High Court, in the course of its judgmant,
has merely observed that the dispute raises a questien of
fact which cannot be considered in an application under
Section 482 of CrPC. As demonstrated in the above
analysis, the facts as they stand, which are not in
dispute, would indicate that the ingredients of tihe
offence under Section 376 IPC were not establistied. The
High Court has, therefore, proceed=d to dismiss the
application under Section 482 of CrPC on a compleiely
misconceived basis.

15. We, accordingly allow the appeal and set aside the
impugned judgment and ordei of the High Court dated 5
October 2018 in application u/s 482 No 33999 of 2018. The
application under Section 482 of CrPC sha!l accordingly stand
allowed. The Case Crime No 11 of 2018 registered at Police
Station Rasra, District Baiiia, charge-sheet dated 23 April 2018
in the aforementioned case and the crder dated 24 May 2018 in
Criminal Case INo 785 of 2018 in the Court of the Addl. Chief
Judicial Magistrate - (First), Bellic taking cognizance of the
charge-sticet shall accordingly stand quashed.”

(Emphasis supplied)

In yet another judgmant the Apex Court in the case of MANDAR
DEEPAK PAV/AR V. STATE OF MAHARASHTRA AND ANOTHER"
has held as follows:

"The appellant and respondent No.2 were undisputedly in
a consensual relationship from 2009 to 2011 (or 2013 as stated
by the respondent No.2). It is the say of the respondent No.2
that the ccrisensual physical relationship was on an assurance of
marriage Oy the appellant. The complaint has been filed only in
2016 after three years, pursuant whereto FIR dated 16-12-2016
was registered.

On hearing learned counsel for parties, we find ex facie
the registration of FIR in the present case is abuse of the
criminal process.

* Criminal Appeal No.442 of 2022 decided on 27" July 2022
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The parties chose to have physical relationskip
without marriage for a considerable period of time. For
some reason, the parties fell apart. It car: happer: Dboth
before or after marriage. Thereafter also three years
passed when respondent No.2 dccided to register a FIR.

The facts are so glaring as set out aforesaid by us that we
have no hesitation in quashing the FIR darted 15.12.2016 and
bringing the proceedings to a clese.. Permitiing further
proceedings under the FIR would amount to harassment to the
appellant through the criminal precegs itself.

We are fortified to adont this tourse of action by
the judicial view in (2013) 9 SCC 608 titled “Pramod
Suryabhan Pawar v. State of Maherashtra & another”
where in the factual scenaric where complainant was
aware that there existed obstacles in marrying the
accused arnd siill continued to eangage in sexual relations,
the Supreme Court cguashed the FIR. A distinction was
made betwee:n a felse promise to marriage which is given
on uiderstandiing by the maler that it will be broken and
a breach oF premise which is made in good faith but
subsequently rot fuifilied. This was in the context of
Section 375 Expianation 2 and Section 90 of the IPC,
1860.

The Criminal appeal is accordingly allowed.

impugned judgment is set aside the proceedings in
pursuance te FIR dated 16-12-2016 stands quashed, leaving
parties to tear their own costs”.
(Emphasis supplied)
The afore-quoied were all cases where the relationship between the
accused and the prosecutrix was consensual and the allegation was
that of offence punishable under Section 376 of the IPC for rape. If

the afore-narrated facts are considered on the bedrock of
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elucidation by the Apex Court and the judgment of the High Court
of Kerala as afore-quoted, it becomes a case where this Court has
to step in exercise its jurisdiction under Section 482 of the Cr.P.C.,
to obliterate the crime registered against the petitioner for the
offence of rape under Section 376 of the IPC, faiiing which, it wouid

become an abuse of the process of law.

12. Insofar as the judgments relied on by the learned counsel
for the 2" respondent seekirig to distinguish the afore-quoted
judgments are concerned, trey would all tumble down, as they are
heavily geaded against the sutmissions made by the learned
counsel for the 2" respondent. Insofar as the judgments in the
cases of YEDLA SRINIVASA RAO v. STATE OF A.P.’; STATE OF
UTTAR PRADESH v. NAUSHAD® and ANURAG SONI v. STATE
OF CHHATTISGARH’ are concerned they were all rendered on the
facts obtaining in the cases therein and a distinction being made
that it was a false promise of marriage and not mere promise of
marriage or its breach. Therefore, those judgments are

distinguishable without much ado, on the facts obtaining in the

°(2006) 11 SCC 615
f(2013) 16 SCC 651
"(2019) 13 SCC 1
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cases therein and would not become applicable to the facts
obtaining in the case at hand. In the considered view of tihis Court,
the issue stands covered, on all its fours, to the judaments of the
Apex Court and the High Court of Kerala, as quoted hereinabove,
and not as noted hereinabove, as relied on hy the iearned counsel
for the 2" respondent. This Court ttiough, would appreciate the
sincere effort of the learned counsel for the 2" respondent to
distinguish every judgment by putting up vehernent opposition, but
in the light of facts being so glaring and the law in favour of the
petitioner, permittirig further nroceedings or continuance of trial
would undoubtediy lead to miscarriage of justice gqua the offence

punishable under Section 376 of the IPC.

13. There are other offences alleged against the petitioner.
They are offences punishable under Sections 354, 323, 406, 504,
506 cof the IPC. Section 354 would get subsumed to the reasons
rendered for cbliterating the offence under Section 376 of the IPC.
Therefore, invocation of Section 354 also requires to be obliterated.
Sectioin 406 which deals with criminal breach of trust has its

ingiredients in Section 405. The ingredients of Section 405 mandate
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that there should be a property entrusted from the hands of the
victim to the accused and the accused should have used the said
property with dishonest intention towards his or ner own purpose.
There is neither an allegation of the kind nor any ingredient for the
said offence. Financial transactioris have taken place betweeri the
two but that by itself would not become an ingredient of criminal
breach of trust. Therefore, the said offence also is to be obliterated.
What remains is offences punishable under Sections 323, 504 and
506 of the IPC. The comglaint, statement under Section 164 CrPC
and summary of the charge sheet clearly indicate the offences
punishable under Sections 323, and 506 of the IPC. Therefore,
these offerices are required to be sustained and offence under

Section 504 of the IPC as well requires to be quashed.

14, For the aforesaid reasons, the following:

ORDER
() The Criminal Petition is allowed in part.
(i) The charge sheet insofar as offences punishable

under Sections 376, 376(2)(n), 354, 406 and 504 of

the IPC are concerned stand quashed.
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(i) The charge sheet insofar as the offerices punishable
under Sections 323 and 506 r/w 34 of the IPC are
concerned they stand sustained. Further proceedings
against the petitioner shal!l continue before the

appropriate Court in tune with the subject order.

(iv) It is made clear that the observations made in the
course of the order are concerning the petitioner
only and will riot enure t the benefit of any other
accused, if the proceedings are pending against any

other accused &s on date.

Corisequentiy, I.LA.Nc.2 of 2022 also stands disposed.

Sd/-
JUDGE

bkp
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